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Title 10—Energy 


CHAPTER ll-—FEDERAL ENERGY 
ADMINISTRATION * 


PART 212—MANDATORY 
PETROLEUM PRICE REGULATIONS 


Passthrough of Increased Processing 
and Marketing Costs in the Price of 
Natura! Gas Liquids and Natural 
Gas Liquid Products 


AGENCY: Economic Regulatory Ad- 
ministration, Department of Energy. 


ACTION: Final rule. 


SUMMARY: Effective November 1, 
1978, the Economic Regulatory Ad- 
ministration (ERA) of the Department 
of Energy (DOE) amends subpart K of 
the mandatory petroleum price regula- 
tions to permit the passthrough of in- 
creased processing and marketing 
costs in the price of natural gas liquids 
and natural gas liquid products. The 
amendments provide for categories of 
allowable. processing and marketing 
costs which may be used in calculating 
increased costs and delete the prior 
$0.005 per gallon limit on nonproduct 
cost passthroughs. The amendments 
also provide for the allocation of in- 
creased processing costs among firms, 
allow for the “banking” of all in- 
creased costs and require corrections 
for overrecoveries of increased costs. 


EFFECTIVE DATE: November 1, 
1978. 


FOR FURTHER 
CONTACT: 


Robert C. Gillette (Comment Proce- 
dures), Economic Regulatory Admin- 
istration, 2000 M°Street NW., Room 
2214B, Washington, D.C. 20461, 262- 
254-5201. 


Rue Dann (Media Relations), De- 
partment of Energy, 2000 M Street 
NW., Room 6308E, Washington, D.C. 
20461, 202-254-8690. 


Roger Miller (Office of Regulations 
and Emergency Planning), Economic 
Regulatory Administration, 2000 M 
Street NW., Room 8125D, Washing- 
ton, D.C. 20461, 202-632-4967. 


Cliff G. Russell (Office of General 
Counsel), Department of Energy, 
12th and Pennsylvania Avenue NW.., 
Room 5138, Washington, D.C. 20461, 
202-566-9567. 


SUPPLEMENTAL INFORMATION: 
I, Background; comments received. 
iI. Amendments adopted. 

A. Definition of “gas plant.” 


INFORMATION 


‘EDITORIAL NotEe.—Ch. II will be renamed 
at a future date to reflect that it contains 
regulations administered by the Economic 
Regulatory Administration of the Depart- 
ment of Energy. 
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B. Passthrough of increased processing 
costs. 
1. In general. 
2. Cost calculation periods. 
3. Allowable costs. 
4. Extraordinary or irregular costs. 
5. Processing costs deemed incurred by a 
firm; processing fees. 
C. Marketing Costs. 
1. Transfer pricing. 
2. Marketing costs of gas processors gov- 
erned by subpart K. 
D. Banking of increased costs. 
III. Additional matters. 
A. Economic impact of amendments. 
B. Effect of amendments adopted upon 
future and outstanding exception relief. 
C. Further rulemaking on other issues. 


I. BACKGROUND; COMMENTS RECEIVED 


On June 3, 1977, the Federal Energy 
Administration (FEA) issued a notice 
of proposed rulemaking and public 
hearing, in which it made certain spe- 
cific proposals to amend subpart K of 
the mandatory petroleum price regula- 
tions (10 CFR 212.161 et seq.) to 
permit the passthrough of increased 
costs of processing and marketing nat- 
ural gas liquids (NGL’s) and natural 
gas liquid products (NGL products) (42 
FR 29490, June 9, 1977). In that same 
proceeding, FEA also solicited com- 
ments concerning certain other issues 
under subpart K on which specific 
proposals were not then being made. 
FEA reserved the right to adopt such 
other amendments to subpart K, or 
any other subpart of the mandatory 
petroleum price regulations, as might 
be necessary to implement fully any 
specific proposals which were ulti- 
mately adopted. The background of 
these matters was extensively dis- 
cussed in the June 3 notice, and will 
not be repeated here except where 
necessary to fully explain the amend- 
ments adopted today. 

Written comments, including 19 late 
comments and several supplemental 
submissions, were received from a 
total of 62 interested parties in re- 
sponse to the June notice. FEA held 
public hearings on its proposals in 
Washington, D.C., on July 20 and 21, 
1977, at which a total of 20 persons 
presented oral statements. In addition, 
two written statements not accompa- 
nied by oral presentations were sub- 
mitted in connection with such hear- 
ings. These comments and statements 
have been analyzed and considered in 
formulating the amendments adopted 
today. The substance of the com- 
ments, and our position with respect 
to such comments, will be discussed 
where appropriate in connection with 
the particular matters to which they 
relate. 

Effective October 1, 1977, all func- 
tions previously performed by FEA 
were transferred to the DOE (Depart- 
ment of Energy Organization Act, 
Pub. L. 95-91 (DOE Act); Executive 
Order No. 12009, 42 FR 46267, Sept. 


15, 1977). Section 705(bX1) of the 
DOE Act provides in part that: 


The provisions of this Act shall not affect 
any proceedings * * * pending at the time 
this Act takes effect before any department, 
agency, commission, or component thereof, 
functions of which are transferred by this 
Act; but such proceeding * * * to the extent 
that they relate to functions so transferred, 
shall be continued * * * 


Pursuant to the above provision, this 
rulemaking proceeding, begun by FEA 
prior to the activation of the DOE, 
has been continued by the DOE. 

In addition, by DOE delegation 
order No. 0204-4, the Secretary of 


Energy delegated to the Administrator ° 


of the Economic Regulatory Adminis- 
tration (ERA) the authority to take 
such action, including the adoption of 
rules, as is necessary and appropriate 
to administer several functions, includ- 
ing the allocation and pricing of crude 
oil and refined petroleum products, 
pursuant to the provisions of the 
EPAA. Under the authority of this 
delegation order, we adopt the regula- 
tions set forth below. 

The amendments adopted today per- 
tain to those matters (increased pro- 
cessing and marketing costs) that were 
the subject of specific proposals in the 
June 3 notice, and include certain pro- 
visions which were not specifically 
proposed but which the ERA has de- 
termined to be necessary fully to im- 
plement the decisions reached on 
those specific proposals. We received 
numerous comments pertaining to the 
other issues identified in the June 3 
notice, and we anticipate issuing a fur- 
ther notice of proposed rulemaking 
and public hearing in the future in 
which specific proposals on these 
other issues will be made for public 
comment. However, we have concluded 
that we can and should adopt provi- 
sions dealing with processing and mar- 
keting costs today, rather than delay 
these rules until we can prepare addi- 
tional proposals on other issues. 


II, AMENDMENTS ADOPTED 
A. DEFINITION OF A “GAS PLANT’”’ 


In the June 3 notice, FEA asked for 
comments on whether gathering facili- 
ties should be expressly included in 
the definition of a gas plant. Although 
no specific proposal was included in 
the notice, FEA discussed the general 
issues on this topic. We have conclud- 
ed that it is important and necessary 
in the present proceeding to clarify 
and expand the definition of a gas 
plant to deal expressly with gathering 
facilities, for the following reasons: 

First, § 212.165, as adopted today, 
provides for the passthrough of in- 
creased processing costs, including in- 
creased costs of depreciation, which 
are generally limited to those “attrib- 
utable to gas plant operations.” 
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Second, § 212.164(e) provides for in- 
creased adjusted May 15, 1973, prices 
in cases of post-January 1, 1975, ex- 
pansions of gas plants where addition- 
al capital expenditures equal at least 
50 percent of the original cost of the 
“plant.”’ Thus, the definition of a gas 
plant is important for each of these 
two cost calculations. 


Gathering facilities may often con-— 


stitute a significant investment to a 
firm. Inclusion of such facilities in the 
definition of a gas plant would result 
in their costs being available to the 
firm in calculating increased depreci- 
ation costs, or in calculating the firm’s 
entitlement to a price adjustment 
under §212.164(e). (As discussed 
below, a firm may not pass through its 
increased costs of depreciation for a 
~ given plant under § 212.165 and also 
receive the price adjustment provided 
in § 212.164 (c)-(e) for the same plant.) 
Because of the potential significance 
of capital costs associated with gather- 
ing facilities for NGL and NGL prod- 
uct prices under these provisions, we 
believe it mecessary to clarify and 
specify the treatment of such facilities 
for these purposes. 

The action taken today amends the 
definition of “gas plant” in § 212.162 
generally to include natural gas and 
natural gas liquid gathering facilities, 
including the transportation lines con- 
necting such facilities to the plant 
proper, for purposes of calculating in- 
creased processing costs and/or deter- 
mining eligibility for the incentive 
prices of § 212.164(e). However, with 
respect to natural gas gathering sys- 
tems (as opposed to NGL gathering 
systems, if any) the gas processor 
(that is, the first seller of the NGLs 
who has incurred the cost and whose 
lawful price is at issue) may not in- 
clude any costs attributable to these 
facilities in such NGL or NGL product 
prices if he also has a beneficial inter- 
est in the residue gas from the plant. 

The comments received on this issue 
generally urged the incorporation of 
all gathering facilities into the defini- 
tion of a gas plant. They asserted that 
most gas processors have always con- 
sidered such facilities to be a part of 
their gas plants and that such facili- 
ties are an absolute necessity for the 
production of NGL’s and NGL prod- 
ucts. Thus, they contended that such 
facilities are an integral part of the 
gas plant. 

On the other hand, the information 
received by FEA (ERA) in connection 
with this rulemaking confirms the ob- 
servation made in the June 3 notice 
that natural gas gathering functions 
also benefit gas transportation and 
sales operations as well as liquid sales. 
Where this is so, it cannot reasonably 
be maintained that the gathering and 
transportation costs are entirely at- 
tributable to gas plant operations. We 
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are also aware that all or a portion of 
the costs of gathering natural gas may 
be included in the cost of service con- 
sidered by the Federal Energy Regula- 
tory Commission (FERC) (formerly 
the Federal Power Commission (FPC)) 
for purposes of determining just and 
reasonable rates, and that recent gen- 
eral rate orders issued by the FPC 
(now FERC) have allowed an incre- 
ment to producer gas sales prices in- 
tended to permit recovery of gathering 
costs. In view of these considerations, 
we have concluded that it is inappro- 
priate to incorporate all natural gas 
gathering facilities into the definition 
of a gas plant. 

Where the gas processor (that is, the 
first seller of the NGL’s in question 
who has incurred the cost and whose 
lawful price is at issue) has no benefi- 
cial interest in the residue gas from 
the plant, we have determined that 
the processor’s natural gas gathering 
facilities should be included in the 
definition of a gas plant for purposes 
of processing cost calculations and en- 
titlement to the incentive prices of 
§ 212.164(e). Only in such cases is it 
clear that the party bearing these 
costs must recover these costs in NGL 
and NGL product prices or not recover 
them at all. Where the processor has a 
beneficial interest in the residue gas, 
costs attributable to his gathering fa- 
cilities may be covered by the FERC 
rates for the residue gas and in any 
event the costs benefit the residue gas 
as well as the liquids. 

However, not all gas processors fall- 
ing within the category of those not 
having an interest in the residue gas 
are necessarily entitled to pass 
through all of their increased costs at- 
tributable to gas gathering facilities. 
We are aware that oftentimes the gas 
processor who has a gathering system 
charges a “gathering fee” to the pro- 
ducer who retains all rights to the res- 
idue gas. Without a consideration of 
these fees in the regulations, certain 
processors could recover their gather- 
ing costs twice—first through the fees 
and again by passing through the 
costs in the first sale price of the liq- 
uids. The “processing fee’’ provisions 
of §212.165(d)(3), adopted today, 
would prevent this result, by requiring 
the processor to deduct from its other- 
wise allowable costs either the amount 
of the fees received or the processing 
(including gathering) costs attributa- 
ble to the liquids owned by the payor 
of the fee (after processing). In brief, 
the “gathering fee’ is treated the 
same as a “processing fee” or any 
other payment received from another 
firm, for purposes of reducing the 
amount of costs available for passth- 
rough in NGL and NGL product prices 
by the processor. (The processing fee 
provisions are explained subsequently 
herein.) 
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Although we recognize that in some 
cases a portion of the costs associated 
with gathering facilities could logical- 
ly be considered attributable to liquids 
even where the entity bearing such 
costs also has an interest in the resi- 
due gas, we have concluded that the 
passthrough of any of these costs in 
NGL and NGL product prices should 
not be permitted until we obtain fur- 
ther information which assures that 
these costs will not also be recovered 
in gas sales prices. Then it may be pos- 
sible for us to prescribe a rule with 
more specific conditions and limita- 
tions for the passthrough of those 
costs in NGL prices. Thus, the present 
amendment does not necessarily re- 
flect our final determination on the 
appropriateness of provisions for allo- 
cating gathering costs between the res- 
idue gas and the NGL’s and NGL 
products. However, in the absence of 
definitive information providing assur- 
ance that gas processors would not be 
recovering these costs twice, we have 
chosen to act conservatively at this 
time by limiting the passthrough of 
gathering costs to those situations in 
which such an allowance is clearly and 
categorically appropriate. 

Some commenters asserted that in 
some cases gathering facilities have 
implicitly been treated by the Office 
of Hearings and Appeals of the DOE 
(formerly the Office of Exceptions 
and Appeals of the FEA and subse- 
quently the Office of Administrative 
Review of the ERA) as being a part of 
the “gas plant” in determining wheth- 
er and in what amount to grant excep- 
tion relief from the provisions of prior 
§ 212.165, and have contended that 
therefore such gathering systems 
should be included in the definition of 
a “gas plant” in this rulemaking pro- 
ceeding. However, it does not appear 
that the cases cited addressed the fact 
that such gathering functions benefit 
the gas sales (or other) operations of 
the owners of the gas stream. In addi- 
tion, exceptions decisions do not pur- 
port to be definitive interpretations of 
the regulations. Finally, in view of the 
fact that capital costs are now being 
recognized under § 212.165 as adopted 
today, and in view of the fact that 
such costs may be 2 substantial con- 
tributor to allowable nonproduct costs, 
it is particularly important to assure 
that NGL and NGL product prices do 
not reflect investments and operations 
that benefit the residue gas owned by 
the firm incurring such costs. 

In contrast to the treatment of natu- 
ral gas gathering systems, we have 
concluded that there is no reason not 
to permit increased costs in the con- 
struction, operation, and maintenance 
of natural gas liquids gathering facili- 
ties to be reflected in their entirety in 
the gas processor’s NGL and NGL 
product prices (provided that such 
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processor has incurred such cost). 
These facilities are not “field” facili- 
ties in the sense that they gather 
NGL’s into an extraction plant, since 
NGL’s do not have a separate physical 
existence (as distinguished from a2 po- 
tentially separate contractual or com- 
mercial existence) apart from the wet 
gas stream until they are extracted in 
such a plant. However, in many cases 
NGL’s which are extracted in one 
plant are transported through pipe- 
lines to a separate fractionation facili- 
ty. For purposes of these amendments, 
it is these facilities that are considered 
to be natural gas liquid gathering fa- 
cilities, and the allowable costs (as de- 
fined in § 212.165(b)(2)) attributable to 
such facilities are deemed to be “‘costs 
attributable to gas plant operations.” 
It should be emphasized that the in- 
clusion of natural gas and NGL gath- 
ering facilities in the definition of ‘‘gas 
plant” is for the limited purposes of 
calculating processing costs under 
§ 212.165 and determining eligibility 
for the incentive prices of § 212.164(e). 
This amendment does not permit gas 
processors utilizing the “inlet-outiet 
method” of calculating costs of natu- 
ral gas shrinkage (as described in FEA 
Ruling 1975-18) to calculate inlet gas 
volumes on any basis other than mea- 
surement at the inlet to the plant 
proper, nor does it in any other fash- 
ion alter the existing method of caicu- 
lating preduct costs. Furthermore, the 
amended definition of “gas plant” 
does not support any contention that 
liquids condensing in natural gas gath- 
ering facilities are in fact NGL’s 
rather than condensate. In all of these 
situations the “iniet” of a gas plant re- 
mains the inlet to the extraction plant 
proper. : 


B. PASSTHROUGH OF INCREASED 
PROCESSING COSTS 


In the June 3 notice, FEA set forth 
the background of the oniginal non- 
product cost provisions of subpart K. 
It indicated that more comprehensive 
nonproduct cost provisions were not 
originaliy adopted, and that instead 
nonproduct cost passthroughs were 
subject to specified ceilings, primarily 
because of the unusual complexity of 
gas plant operating arrangements. The 
June 3 notice proposed to adopt more 
comprehensive and specific processing 
cost provisions and to remove the pre- 
existing ceilings upon increased non- 
product cost passthroughs. The latter 
proposal would free gas processors 
from the need to seek and obtain ex- 
ceptions relief from these ceilings on a 
regular basis. 

The comments received in this pro- 
ceeding have again confirmed the com- 
plex and varied nature of gas plant op- 
erating arrangements, and have im- 
pressed upon us the difficulty of pre- 
scribing self-executing processing cost 


RULES AND REGULATIONS 


passthrough provisions. However, 
after carefully analyzing these com- 
ments we have concluded that we can 
adopt processing cost provisions to 
permit the passthrough of legitimate 
increased processing costs without al- 
lowing unwarranted price increases. 
Accordingly, we hereby adopt a new 
§ 212.165, as described more fully 
below. 

i. In general. Amended § 212.165 de- 
letes the prior ceilings upon increased 
non-product cost passthroughs in NGL 
and NGL product prices, and pre- 
scribes the specific allowable process- 
ing costs which may be recognized in 
NGL and NGL product prices. The 
amendments prescribe the method of 
calculating increased processing costs, 
set forth general accounting require- 
ments for the calculation of such costs 
and provide for the allocation of con- 
tract payments (including processing 
fees) among firms. 

The particular provisions of amend- 
ed § 212.165 are discussed below. How- 
ever, that discussion is generally limit- 
ed to those provisions which have 
been substantially altered from the 
June 3 proposais, or upon which sub- 
stantial comments were received, re- 
gardiess of whether changes were 
made. With respect to other particu- 
lars of the amendments adopted 
today, the discussion of the provisions 
in the June 3 Notice should be consult- 
ed. 

2. Cost calculation periods. In- 
creased processing costs which may be 
added to base period prices in any cur- 
rent month are to be determined 
monthly on a per unit basis, as pro- 
posed. However, we have required 
firms to calculate their base period 
costs on the basis of a “base quarter.” 
The processor must determine current 
month processing costs by dividing 
total allowable costs incurred in a 
given plant or group of plants in the 
current month by the production from 
that pliant or plants to derive a “per 
gallon” cost of processing for that 
month. A processor must determine 
base period costs, however, by dividing 
its allowable costs incurred during the 
base quarter by its production in that 
quarter to derive a certain “per 
galion” cost of processing for that 
period. Increased processing costs 
which may be recovered in sales in the 
current month (see § 212.165(d)) are 
the difference between the “per 
galicn” current month and base quar- 
ter costs of processing multiplied by 
the number of gallons produced in the 
current month. See generally 
§ 212.165(b)(1). 

The “base quarter,” for purposes of 
calculating base period costs, is that 
fiscal quarter of the firm that includes 
May 1973; and, for firms commencing 
gas processing operations after May 
1973, it is the first full fiscal quarter 


after production commences. See 
§ 212.165(a). 

We have adopted the “base quarter” 
concept in response to several com- 
ments stating that the calculation of 
base period costs on the basis of a 
single month might perpetuate 
anomalies in the calculation of in- 
creased processing costs. The single 
month of May 1973, or the date upon 
which the item was first sold (for 
“new” firms operating under the “new 
item” rule of § 212.111) might not have 
been reasonably representative of 
average costs in the base period. The 
amendment also reflects the generally 
satisfactory base quarter approach 
which has previously been applied in 
calculating exceptions relief. 

We understand the argument that 
both base period and current period 
costs should be spread over a period 
longer than a month, in view of the 
seasonality of NGL and NGL product 
prices and in order to measure base 
period and current costs on a compara- 
ble basis. However, we have deter- 
mined that the calculation of the al- 
lowable increased processing cost in- 
crement to NGL prices should be on a 
monthly basis, for two main reasons. 
First, the demands of relative certain- 
ty in calculating allowable prices, both 
on the part of processors and on our 
part, require that such prices be calcu- 
lated on a reasonably frequent basis. 
Second, the use of any period longer 
than a month would necessarily re- 
quire either anticipation of future 
costs, or calculation of current costs 
on the basis of “old” costs, or both. In 
either case, as the “current cost” 
period extends beyond the -current 
month, the magnitude of potential 
error in reflecting actual current costs 
increases. 

We further recognize that a proces- 
sor’s cost experience in a given current 
month could be anomalous, just as it 
could be in the month of May 1973. 
However, the effect of such anomalies 
is lessened by today’s amendments, 
which require extraordinary costs to 
be prorated and allow unrecovered 
costs to be banked without limitation. 
In any event, the crucial distinction 
between an unrepresentative base 
month and an unrepresentative cur- 
rent month is that an unrepresenta- 
tive current month is not carried for- 
ward as part of the calculation of in- 
creased costs in every subsequent cur- 
rent month, whereas an unrepresenta- 
tive base month would be perpetuated 
in every subsequent’ calculation. 
Therefore, we believe that the cost 
calculation periods, adopted today 
should be generally satisfactory for 
calculating increased processing costs. 

3. Allowable costs. The June 3 notice 
proposed several specific categories of 
processing costs which could be passed 
through in the prices of NGL’s and ~- 
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NGL products. The particular cost ele- 
ments comprising these categories 
were set forth, and gas processors 
would have been required to calculate 
increased costs separately for each cat- 


egory. 

A substantial number of comments 
were received on this issue, and we 
have carefully considered them. Sever- 
al comments urged us not to specify 
the categories of allowable costs but to 
simply allow processors to pass 
through all increases in processing 
costs under generally accepted ac- 
counting practices historically and 
consistently applied by the firm con- 
cerned. We recognize that such an ap- 
proach would reduce at least the ap- 
pearance of regulatory complexity. 
However, we have concluded that spec- 
ification of allowable costs is necessary 
and appropriate, for several reasons. 

First, there is no evidence that the 
existing accounting standards in the 
gas processing industry are sufficient- 
ly exact to insure that similarly situ- 
ated processors, using their historic ac- 
counting methods, will pass through 
similar types of costs. (Indeed, the 
comments received on whether gather- 
ing facilities should be included in the 
definition of a gas plant disclosed dif- 
ferences in whether costs attributable 
to gathering facilities have historically 
been assigned to gas plant operations, 
and if so whether in full or only in 
part.) Second, we are concerned that 
the absence of specific standards could 
permit cost manipulation, particularly 
where a firm did not have extensive 
cost accounting procedures before the 
imposition of price controls. Finally, 
we believe that, although the recovery 
of costs should be limited both by 
identifiable historic accounting prac- 
tices of the firm and by general princi- 
ples of accounting (see § 212.165(c)(1)), 
mere accounting or “book” costs 
should not generate increased NGL 
and NGL product prices. 

An example of accounting costs 
which should not be allowed on a 
broad unqualified basis is that of ‘gen- 
eral and administrative costs.”’ Several 
commenters urged us to permit the al- 
location to that category of the costs 
of corporate administrative personnel 
and other similar indirect costs. As dis- 
cussed subsequently, a “general and 
administrative’ cost category has been 
adopted today, but only with respect 
to levels of corporate organization 
which are engaged exclusively in gas 
plant operations and in no other activ- 
ity. We are fully aware that, as a 
matter of abstract economic and ac- 
counting theory, a gas processing unit 
benefits from higher level corporate 
activity. However, it does not follow 
that allocated costs of higher organi- 
zational levels are actually a “cost” of 
gas plant operations, because the firm 
itself may be engaged in several other, 
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unregulated activities which are more 
than sufficient to justify the bulk of 
corporate “G&A.” Because of these 
considerations, we believe that allo- 
cated corporate costs should not gen- 
erally be passed through in NGL 
prices, even though such an allocation 
might be entirely appropriate from an 
accounting point of view. However, 
permitting processors to price NGL’s 
solely on the basis of their historical 
accounting practices could have per- 
mitted such a result. 

On the other hand, we have deter- 
mined that our regulations should not 
require unnecessary revisions in exist- 
ing accounting systems. Many com- 
menters who have existing and reason- 
ably precise accounting systems ob- 
jected that the proposed requirement 
to calculate costs separately for each 
specific cost category would impose an 
undue burden upon them by requiring 
a change in their accounting systems. 
(Others, however, who presumably do 
not now have extensive established ac- 
counting systems or for whom the cat- 
egories set forth presumably paral- 
leled their own, did not object to this 
proposed requirement.) Since we have 
no desire to unnecessarily upset exist- 
ing accounting systems, we have not 
adopted the proposed requirement to 
calculate costs separately for each 
stated category, although firms are 
free to do so. Nevertheless, regardless 
of how firms may categorize a particu- 
lar expenditure within their own ac- 
counting systems, they are limited, in 
calculating allowable costs under this 
section, to the specific elements of cost 
described in § 212.165(b)(2). Only these 
costs are recognized as allowable costs 
for use in calculating increased pro- 
cessing costs, regardless of how the 
costs may be stated by the firm in its 
accounting categories. 

Finally, we have substantially re- 
vised the description of the categories 
of allowable costs, in many cases in re- 
sponse to comments received. The cost 
categories adopted today are set forth 
in § 212.165(b)(2) as follows: 

a. Depreciation. Section 212.164(c)- 
(e) provides a price incentive for quali- 
fied gas plant investments made after 
January 1, 1975. The incentive price’s 
purpose is to stimulate additional 
plant construction for increased NGL 
and NGL product supply. In the June 
3 notice, FEA recognized that 
allowance of depreciation cost in- 
creases might provide an alternative 
method by which firms could recover 
increased capital expenditures if they 
did not qualify for the incentive price. 

The Office of Hearings and Appeals 
has previously not permitted firms to 
pass through their increased depreci- 
ation costs, because such costs do not 
represent out-of-pocket outlays for 
which exception relief was determined 
to be appropriate. However, as the 
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period of price controls lengthens, we 
believe that these increased costs 
should be permitted to be passed 
through in order to encourage replace- 
ment of aging gas plants and improve- 
ments in existing ones. 

Accordingly, we have adopted a pro- 
vision permitting firms to pass 
through the increased costs of depreci- 
ation of capital investments so long as 
the firm does not also use the incen- 
tive prices of § 212.164(c)-(e). A firm 
must elect, on a plant-by-plant basis, 
between use of the adjusted price and 
the passthrough of increased costs of 
depreciation. The choice is irrevocable 
and applies to all investments made at 
the particular plant. The election is 
made when the firm first uses the ad- 
justed price or first passes through in- 
creased depreciation costs. For exist- 
ing plants utilizing the incentive prices 
of § 212.164(c)-(e), this means that in- 
creased costs of depreciation may not 
be passed through at those plants, 
since the processor has already used 
the incentive prices. The processor 
made its investments in reliance upon 
the incentive prices and has also pre- 
sumably recovered a substantial por- 
tion of its invested capital through the 
incentive prices. Moreover, any addi- 
tional investments made at a plant 
with respect to which the processor is 
utilizing the incentive prices should 
ordinarily be returned in the form of 
increased volumes of liquids receiving 
the incentive price or in the plant fuel 
efficiency incentive provisions adopted 
today (see section II.B.3.c., below). 
Where these provisions are not suffi- 
cient to provide an adequate return on 
capital to stimulate energy-efficient 
investments, exception relief is availa- 
ble for that purpose (see the subse- 
quent discussion in this section). 

For gas plants where the gas proces- 
sor has not used the incentive prices, 
either because the plant is very new 


. and NGL/’s have not yet been produced 


and sold, or because investments in 
the particular plant made after the 
base quarter do not qualify for the in- 
centive price, the gas processor may 
pass through its increased costs of de- 
preciation incurred subsequent to the 
effective date of these amendments. In 
all cases, increased depreciation costs 
attributable to the period from the 
base quarter to the effective date of 
these amendments may not be passed 
through in any manner. Depreciation 
costs with respect to existing capital 
assets must be based on the depreciat- 
ed book value of the assets on the ef- 
fective date of these amendments. 
After further consideration of the 
manner in which increased depreci- 
ation costs should be calculated for 
NGL pricing purposes, we have deter- 
mined to require that both base period 
and current period costs of depreci- 
ation be calculated on a “units of pro- 
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duction” basis. That is, the capital in- 
vestment is to be treated as if it were 
to be amortized equally over every 
galion of NGL’s (or NGL products, as 
the case may be) that will be produced 
from that facility, regardless of the 
period during which it will be. pro- 
duced. Thus, we have determined at 
this time not to recognize depreciation 
costs calculated on a “straight-line” 
basis or on any other basis than the 
above-described total units of produc- 
tion method. 

Our primary reason for requiring 
the units-of-production method for 
calculating depreciation costs is that it 
appears to correspond most nearly to 
the probable economic judgments un- 
derlying investment in gas plant facili- 
ties, and that it will avoid increased 
NGL prices based on little more than 
an accounting treatment having no 
necessary relation to the underlying 
economic realities. Unlike crude oil re- 
fineries, gas plants are typically tied to 
a specific site or group of sites for the 
production of their basic feedstock, 
raw natural gas. Whereas crude oil re- 
fineries can through various transpor- 
tation and/or exchange arrangements, 
maintain a reasonably constant feed- 
stock flow and a corresponding con- 
stant volume of output, it is in the 
nature of gas processing plants to. ex- 
perience a decline in liquid production 
as the fields providing their feedstocks 
are depleted. Under these circum- 
stances, if unit depreciation costs were 
calculated by amortizing investments 
on a straight-line basis, the unit depre- 
ciation costs would increase simply as 
a result of reduced plant output, 
rather than as a result of increased 
levels of capital expenditures. Howev- 
er, we believe that the typical gas 
plant owner, recognizing the depleting 
nature of his feedstock, would in: fact 
base his economic decision as to 
whether or not to invest in a plant by 
determining his probable return over 
the entire productive life of the field 
the plant would serve. In brief, the rel- 
evant economic decision would turn 
upon whether the discounted value of 
future liquid revenues, at present pre- 
vailing prices and taking into account 
declining yields in future years, would 
be sufficient to justify the investment. 
Thus, we believe that a units-of-pro- 
duction method of accounting most 
nearly corresponds to the actual eco- 
nomic considerations involved in gas 
plant investment decisions. 

Liquids produced from gas plants in 
existence during the base period were 
presumptively being sold at prices: re- 
flecting the recovery of all costs, in- 
cluding capital costs, associated with 
their production. In any event, that is 
the premise upon which the basic 
structure of these cost-based regula- 
tions rests. However, if, as indicated 
above, gas plant investments existing 
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on that date were expected to be re- 
covered on a total units-of-production 
basis, it could result in unjustified 
windfalls to gas processors to permit a 
subsequent, but anticipated, decline in 
production to create an increase in the 
unit price of liquids produced from 
those facilities. Since it is the purpose 
of providing for increased costs of de- 
preciation to permit the recovery of 
capital expenditures which are not al- 
ready implicity being recovered in the 
base period price, we have concluded 
that increased depreciation costs 
should not be recognized simply be- 
cause production from a given plant 
declines. 

For these reasons, we have pre- 
scribed that depreciation costs in both 
the base period and the current period 
be calculated according to the units-of- 
production method, that is, that in- 
vestments be amortized equaliy across 
all liquid volumes attributable to those 
investments. With respect to the base 
period, the gas processor must estab- 
lish the total dollar value of existing 
assets (at original cost, regardiess of 
when the investment was made) and 
the total volume in gallons of liquids 
expected to have been produced from 
those facilities. With respect to the 
current period, the gas processor must 
establish similar figures for invest- 
ments made after the base period, 


using actual original cost and estimat-. 


ed units-of-production (at the time the 
investment is put to productive use) 
attributable to those investments. In 
this fashion, the processor should be 
able to calculate unit costs of depreci- 
ation in both the current period and 
the base period, and thus caiculate in- 
creased costs of depreciation. 

We recognize that the units-of-pro- 
duction method prescribed requires 
some degree of estimation, particular- 
ly with respect to new plants. It is pos- 
sible that these estimates will be in 
error to some extent. Therefore, we 
are also requiring that gas processors 
establish and maintain records demon- 
strating the data and analytical 
method by which these estimates are 
reached, We reserve the right to disal- 
low ali or a part of increased depreci- 
ation costs in appropriate compliance 
proceedings in the event that inad- 
equate data or analysis results in an 
unreasonable overstatement of such 
costs. In addition, in no event may a 
gas processor recover, in the form of 
increased depreciation costs, an 
amount in excess of 100 percent of the 
cost of any investment since the base 
period. 

The amendments adopted today also 
recognize depreciation costs only for 
investments which create a_ useful 
physical asset or prolong the useful 
life of such an asset. Where one firm 
acquires an existing facility from an- 
other firm, the acquiring firm must 


utilize the same depreciation costs for 
that facility as the seller utilized, re- 
gardless of the consideration paid and 
the estimated production at the time 
of the acquisition. 

In this fashion, a change in owner- 
ship of an asset not resulting in an in- 
creased useful life of the asset will not 
result in any additional current depre- 
ciation costs for purposes of calculat- 
ing increased depreciation cost passth- 
roughs; depreciation costs will be 
taken on the same basis with respect 
to the same asset, regardless of 
changes in ownership. This should 
avoid any artificial incentives to 
engage in ownership changes, and it 
will assure that depreciation cost 
passthroughs are directed at new 
“real” investments. In addition, the 
first day on which the asset is put to 
its intended use is the first day on 
which increased depreciation costs 
may be deemed to be incurred. 

The comments received on this topic 
uniformly favored the passthrough of 
increased depreciation costs. Several 
commenters, however, argued that in- 
flation had substantially eroded the 
real dollar margin permitted them 
under existing regulations and that re- 
covery of increased cosis only would 
not guarantee an incentive to gas pro- 
cessors to continue to invest in gas 
plant operations. They argued that 
provisions for a reasonable rate of 
return on investment would be needed 
to stimulate added investment and 
prevent diversion of capital to other 
uses. These commenters suggested 
upward adjustment of base period 
prices (and the incentive prices of 
§ 212.164(c)-(e)) for inflation, or the 
allowance of both the passthrough of 
increased depreciation costs and the 
use of the _ incentive price of 
§ 212.164(c)-(e) to permit a reasonable 
return on investment. 

We have decided not to adopt the al- 
ternatives suggested by these com- 
menters. The suggestions raised in the 
comments may merit further consider- 
ation, but they address topics, namely 
inflation adjustments and rate of 
return pricing, which require more de- 
tailed data and study to permit us to 
determine whether to adopt such an 
approach and, if so, the appropriate 
amounts involved and their impact 
upon present prices. We believe that 
allowing firms to choose either the in- 
centive prices or increased costs of de- 
preciation will serve to facilitate the 
recovery of capital costs in a manner 
not previously permitted and thus pro- 
vide additional incentives for future 
investment. 

We wish to emphasize that it is the 
ultimate objective of the DOE to 
permit gas processors to obtain an ade- 
quate return on new gas plant invest- 
ments, where the investment contem- 
plated is energy-efficient in the sense 
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that it will result in increased supplies 
of energy at a reasonable cost to con- 
sumers and will thus promote the real- 
ization of fundamental national 


energy policies. By providing for the 


recovery of increased costs of depreci- 
ation, and by providing for a general 
plant fuel efficiency incentive (dis- 
cussed subsequently), we have at- 
tempted to enhance new gas. plant in- 
vestments to the extent it is possible 
to do so by general rules within the 
scope of this proceeding. However, we 
recognize that there may be particular 
cases in which the operation of our 
general rules is not adequate to permit 
a sufficient return on investment. 

Therefore, the office of hearings and 
appeals of the DOE will entertain re- 
quests for exception relief to permit a 
gas processor to increase NGL prices 
above those otherwise permitted by 
the price regulations, where it is 
shown that a proposed investment will 
be energy-efficient and that exception 
relief is required in order to permit an 
adequate return on the investment 
and thus stimulate the investment. 

In a proposed decision and order 
issued to MAPCO, Inc. (MAPCO, Inc., 
Case No. DEE-0532, July 14, 1978), the 
DOE reviewed an application for ex- 
ception relief submitted by a firm that 
proposed to undertake a substantial 
investment in more efficient liquid ex- 
traction techniques, with the result 
that more liquids and more residual 
natural gas would be made available to 
consumers of these commodities than 
is true under present operating meth- 
ods of the plant in question. However, 
in view of the operation of the subpart 
K regulations (as they then existed) 
and of the relevant FERC (FPC) rate 
schedule for the natural gas, it was de- 
termined that the incremental rev- 
enues to the firm as a result of the in- 
vestment would be insufficient to 
permit the firm to recover its invest- 
ment and earn a reasonable return 
thereon. Therefore, and in considera- 


tion of the fact that incremental cost > 


to consumers of NGLs and natural gas 
with the exception relief compared fa- 
- vorably with prevailing prices for new 
gas and crude oil, the DOE has pro- 
posed to grant the firm exception 
relief to permit it to increase NGL 
prices above the level that would oth- 
erwise be permitted by subpart FE in 
an amount sufficient to permit the re- 
covery of the capital invested and a 
reasonable return thereon. 

It should be noted that the subpart 
K provisions as they existed at the 
time of the proposed decision and 
order would have operated to cause a 
reduction in lawful first sale prices of 
NGLs from the production attributa- 
ble to the plant in question, so that 
the net effect of the proposed excep- 
tion relief would be to permit only a 
relatively small increase in NGL prices 
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over prior levels. It should also be 
noted that, after today’s amendments, 
which provide for a fuel efficiency in- 
centive as well as for increased costs of 
depreciation for plants not utilizing 
the incentive prices of § 212.164(c)-(e), 
the need for and appropriate amount 
of this type of exception relief for this 
firm and all others should be reduced. 
Finally, it should be noted that the ex- 
ception relief was conditioned upon 
the applicant’s filing and diligently 
pursuing its remedies before the 
FERC, in view of the fact that the 
bulk of the energy (Btu’s) to be saved 
by the investment are in the form of 
residual natural gas. All of these fac- 
tors have been and will continue to be 
considered in determining (and subse- 
quently adjusting, if appropriate) the 
amount of exception relief, if any, to 
be afforded in the form of increased 
NGL prices. 

However, the MAPCO case is illus- 
trative of the policy of the DOE to 
provide appropriate exception relief to 
afford an opportunity for a firm to re- 
ceive a reasonable return on invest- 
ments calculated to further fundamen- 
tal national energy goals, where the 
operation of our general regulations 
would otherwise operate to inhibit 
such activities. 

b. Labor. In the June 3 notice, FEA 
proposed to restrict allowable labor 
costs to those for personnel employed 
at a gas plant or “directly and exclu- 
sively” involved in gas plant oper- 
ations. The intent of the quoted lan- 
guage was to insure that only those 
labor costs directly attributable to gas 
plant operations were passed through 
in the prices of NGLs and NGL prod- 
ucts. Many comments indicated that 
the words “and exclusively” would 
result in the disallowance of labor 
costs for personnel who do not spend 
all of their time directly involved in 
gas plant operations. It was not in- 
tended that the assignment of such 
costs to gas plant operations should be 
precluded, and to avoid any possibility 
of confusion we have eliminated the 
words “and exclusively.” 

However, we stress that personnel 
whose remuneration is included in this 
category consists of only those em- 
ployees who are directly involved in 
gas plant operations. Labor costs do 
not include the salaries of, for exam- 
ple, executive or staff personnel whose 
responsibility spans a broad range of 
functions and who, on occasion, may 
become involved with gas niant oper- 
ations in that capacity. On the con- 
trary, labor costs include only remu- 
neration te employees whose primary 
responsibility is for gas plant oper- 
ations, but who occasionally may 
become involved in other matters. 
These limitations complement the lim- 
itation on general and administrative 
costs (discussed subsequently), 
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namely, that only costs attributable to 
a corporate administrative unit direct- 
ly and exclusively involved in gas 
plant operations may be passed 
through by the firm. 

Costs of personal services provided 
by personnel which own any portion 
of, or receive any profits from, the 
firm involved are excepted from the 
definition of allowable labor costs. 
This exception does not include per- 
sonnel who own stock in the firm, if it 
is a publicly held and publicly con- 
trolled corporation, or participants in 
any type of profit sharing plan histori- 
cally offered by the firm. While this 
exception was not proposed explicitly 
in the June 3 notice, we have adopted 
it as a reasonable and necessary clari- 
fication of the definitions of both 
labor costs and general and adminis- 
trative costs. 

We note that an identical exception 
was proposed and is adopted today in 
§ 212.166 governing the passthrough of 
marketing costs. Similar limitations 
appear in the provisions of subpart F. 
This exception is directed at privately 
held or controlled firms where the 
owners, whose salaries are at issue, are 
likely to perform personal services in 
connection with both marketing and 
processing operations. There is no ra- 
tional basis for distinguishing the 
treatment of such salaries, for pur- 
poses of calculating increased process- 
ing costs, from the treatment of the 
the same salaries for purposes of cal- 
culating increased marketing costs. 
The purpose of the exception is to 
insure that owners of privately held or 
controlled firms, who exercise practi- 
cal control over the financial policies 
of such firms, do not merely disguise 
profits of the firm as “labor” which 
are used, in turn, to boost the allowa- 
ble prices for NGL’s and NGL prod- 
ucts. - 

We recognize the argument that the 
reasonable value of an owner’s person- 
al services may have increased, and 
that some increased opportunity costs 
might appropriately be allowed in 
such cases. However, information 
available at this time is inadequate for 
us to determine adequate standards 
for the alicwance of such increases. 
Furthermore, it is not clear that the 
economic concept of owner opportuni- 
ty costs always or necessarily reflects 
such actual opportunities for owners 
as would justify increasing NGL 
prices. Consequently, we have adopted 
the general exception to allowable 
labor costs and will study ways of al- 
lowing the passthrough of some in- 
creased owner salaries under appro- 
prate circumstances. 

c. Plant fuel. Under FEA Ruling 
1975-18, the increased cost of natural 
gas processed at the plant and utilized 
as plant fuel in connection with the 
extraction of liquids is accounted for 
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as an increased product cost, i.e., as a 
component of increased costs of natu- 
ral gas shrinkage. Unlike subpart E for 
crude oil refiners, subpart K did not 
provide a fuel efficiency incentive for 
gas processors. In the June 3 notice, 
FEA proposed no change in the treat- 
ment of the costs of processed gas 
used as plant fuel, but solicited com- 
ments on whether and how to provide 
an incentive for fuel efficiency. Sever- 
al comments were received on this 
matter, with opinion divided between 
those favoring an incentive and those 
favoring retention of the previous 
method of accounting for costs of 
plant fuel. 

We have determined that gas proces- 
sors should have the option of using a 
fuel efficiency incentive, primarily in 
order to encourage conservation and 
to prevent waste of valuable commod- 
ities (natural gas or purchased NGL’s) 
in the production of NGL’s. In addi- 
tion, the optional incentive will put re- 
finers and gas processors on an equal 
footing. 

We recognize that declines in fuel ef- 
ficiency are often beyond the control 
of the gas plant operator due to de- 
clines in field pressures and liquid con- 
tent of the gas processed. Under these 
circumstances, it would be inappropri- 
ate to require use of a formula which 
penalize some processors for increased 
fuel usage. On the other hand, we be- 
lieve it important to provide a positive 
incentive to reduce fuel consumption. 
Accordingly, we have determined to 
permit processors to elect whether to 
apply the fuel efficiency incentive or 
to calculate fuel costs in the normal 
fashion on a plant-by-plant basis. 

If the fuel incentive is used, depreci- 
ation costs associated with invest- 
ments which effect fuel conservation 
may not be passed through, nor may 
the cost of the fuel conservation 
equipment be used to qualify for the 
incentive prices provided in § 212.164. 

The fuel efficiency incentive adopt- 
ed today parallels the incentive pro- 
vided to refiners under subpart E. In 
computing the fuel efficiency incen- 
tive the “gas plant fuel cost increase” 
is the base gas plant fuel usage multi- 
plied by the gas plant input for the 
current month and by the difference 
between the average gas plant fuel 
cost rate in the current month and in 
the base quarter. The “average gas 
plant fuel cost rate” is the weighted 
average cost of gas plant fuel per unit 
of energy utilized as fuel—for exam- 
ple, dollars per MMBTU or MCF. 
Where natural gas processed at the 
gas plant is utilized as plant fuel, the 
total dollar amount of gas plant fuel 
for any particular period is determined 
by multiplying the volume of fuel by 
the sales price of the residue gas in 
that period. Where residue gas has 
been sold on a different basis in the 
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current month than in the base quar- 
ter—for example, MMBTU versus 
MCF—a conversion factor shall be 
used to equate the current month 
basis to the base quarter basis. “Base 
gas plant fuel usage” is the amount of 
gas plant fuel in units of energy 
(MMBTU or MCF) divided by the 
MCF or MMBTU of gas plant input 
during the base quarter. Finally, “gas 
plant input” is the volume of raw nat- 
ural gas processsed at the gas plant 
during the relevent period. The effect 
of this method of calculation is to 
permit the processor to retain any fuel 
cost savings resulting from reduced 
fuel usage, and thus to encourage re- 
duction in plant fuel usage. 

ad. Maintenance. This category is 
adopted as proposed in the June 3 
notice. 

e. General and Administrative. In 
the June 3 notice FEA proposed a cat- 
egory of overhead cost as follows: 


Overhead cost is the dollar amount of costs 
of insurance, outside legal and accounting 
fees, and inter-gas plant transportation 
costs directly attributable to gas plant oper- 
ations. 


This was identical to the correspnd- 
ing category in subpart E. Numerous 
comments objected to the allowance of 
only outside legal and accounting fees, 
and to the otherwise restrictive nature 
of this category. We believe these ob- 
jections have merit, within limits. 
Whatever the appropriateness of these 
restrictions when applied to crude oil 
refiners, they are likely to prevent 
many gas processors from passing 
through increased costs they have ac- 
tually incurred and which they would 
not have incurred in the absence of 
their conduct of gas processing oper- 
ations. Consequently, we are substitut- 
ing for overhead a category entitled 
“General and Administrative Costs,” 
which consists of the ordinary and 
necessary expenses of management 
and administration attributable to gas 
plant operations. However, we have 
concluded that, to the extent that 
such costs are incurred by a corporate 
or other organizational administrative 
unit which is involved with activities 
other than. gas plant operations, these 
costs may not be passed through by 
the firm in the prices of NGL’s and 
NGL products. This provision allows 
only those administrative costs in- 
curred by an organizational unit that 
is directly and exclusively involved in 
gas processing operations to be passed 
through in NGL’s and NGL products. 

We have determined that the above 
limitation on general and administra- 
tive costs is appropriate primarily be- 
cause it cannot reasonably be pre- 
sumed that those higher level organi- 
zational “G&A” costs would be elimi- 
nated in the absence of gas plant oper- 
ations where the firm also engages 
substantially in other operations. As 


previously discussed, the concept of an 
accounting cost, although entirely 
valid for many purposes, does not 
automatically justify increased prices 


- for NGL’s and NGL products. Al- 


though certain activities may be 
deemed to benefit NGL operations, it 
does not necessarily follow that the 
costs associated with those activities 
would no longer be incurred, or would 
be substantially reduced, were NGL 
operations terminated. Moreover, gen- 
eral and administrative costs of orga- 
nizational units not directly and exclu- 
sively involved in gas plant operations 
also benefit other, often non-price-con- 
trolled, activities. Therefore, we have 
determined not to permit the passth- 
rough of these costs in NGL’s and 
NGL products. 

For the reasons set forth in the dis- 
cussion of labor costs, and in order to 
prevent the inclusion under this defi- 
nition of costs not allowed under the 
definition of labor costs, we have also 
excepted from the category of general 
and administrative costs the costs of 
services provided by personnel who 
own any portion of, or receive any 
profits from, the firm involved. This 
exception does not inclyde personnel 
who own stock in the firm, if it is a 
publicly held and publicly controlled 
corporation, or participants in any 
type of profit sharing plan historically 
offered by the firm. 

f. Federal, State and Local Taz. This 
category is adopted as proposed except 
for the deletion of the reference to 
corporate or other general business 
taxes, as well as the provisions which 
would have disallowed “any tax of any 
description which is measured by net 
income or gross receipts.” These 
clauses do not appear in subpart E and 
do not appear to be necessary in this 
subpart. The changes are intended to 
permit the passthrough of taxes such 
as sales taxes levied on gross income 
(permitted by FEA ruling 1974-4), but 
to retain the prohibition against the 
passthrough of income taxes. 

However, the provisions adopted do 
not permit production or severance 
taxes to be recognized as allowable 
costs. Although commenters contend- 
ed that such taxes should be permit- 
ted to be passed through in NGL 
prices, they did not satisfactorily dem- 
onstrate that these taxes were associ- 
ated with gas plant operations. Our 
understanding is that such taxes are, 
in fact, levied upon the production or 
“severance” of crude oil and natural 
gas from the property and that the 
FERC has permitted increases in natu- 
ral gas rates to reflect increased pro- 
duction or severance taxes. In the ab- 
sence of additional information spe- 
cifically justifying the passthrough of 
such costs in NGL prices, we conclude 
that such taxes should not be passed 
through in the prices of NGL’s. 
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g. Utilities. This category is adopted 
as proposed in the June 3 notice. 

h. Interest. This category, as adopt- 
ed, is more flexible than as proposed. 
As proposed, borrowing from an unre- 
lated entity for the purpose of con- 
structing, expanding, or operating a 
gas plant would have been allowed as a 
processing cost. As adopted today, 
§ 212.165(b)(2)( viii) provides that inter- 
est on any borrowing (from an unre- 
lated entity) which is for the purpose 
of constructing, expanding or operat- 
ing a gas plant, or which is otherwise 
attributable to gas plant operations, is 
an allowable cost. 

Comments received indicated that 
borrowed capital is often used to pro- 
vide working and investment capital 
for all of its operations, but that the 
borrowing cannot be associated with a 
particular use. Of course, where the 
particular borrowing can be traced to 
a particular use by reference to repre- 
sentations made in loan request docu- 
ments, security agreements, or other 
relevant evidence, that borrowing will 
ordinarily be deemed to be for the use 
so described. (Where the borrower’s 
recourse is against the earnings or 
assets of more than one type of oper- 
ation of the firm, then the borrowing 
will ordinarily be deemed to be attrib- 
utable to all of such operations.) How- 
ever, in many cases, both in the base 
period and the current period a firm 
may borrow on a general line of credit 
or for otherwise unspecified purposes, 
and in such cases it is necessary to de- 
termine the amount to be attributed 
to gas plant operations for purposes of 
determining allowable costs under 
§ 212.165 for the relevant period. In 
such cases, general borrowings may be 
allocated to gas plant operations on 
the basis of the costs of gas plant op- 
erations or the investment costs asso- 
ciated with gas plants (as a percentage 
of total firm-wide costs of operations 
or investment, respectively). Of 
course, the method of allocation used 
in the base period must be used also in 
determining current month costs. 

The purpose of permitting an alloca- 
tion of general interest. costs is simply 
to recognize that corporate borrowings 
represent an accumulation of funds 
necessary to permit the conduct of all 
of its businesses, that it is dufficult if 
not imposssible to trace specific funds, 
and that where such borrowings are 
not for a discrete purpose they actual- 
ly benefit all of such operations. The 
principle of allocating on the basis of 
either proportionate costs or propor- 
tionate investment is intended to pro- 
vide for an allocation on the basis of 
the relative need for capital of one 
type of operation vis-a-vis other corpo- 
rate operations. We believe that an al- 
location of interest costs on this basis 
should be a rational means of attribut- 
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ing such capital costs to gas plant op- 
erations. 

We recognize that the allocation of 
general interest costs as described 
above would permit the passthrough 
of some costs that may be only indi- 
rectly attributable to gas plant oper- 
ations. However, we have determined 
that such treatment is warranted for 
this limited category of capital costs, 
for the above reasons. 

i. Operating materials and supplies. 
Many commenters asserted that the 
proposed allowable cost categories 
omitted certain essential items of cost, 
such as absorption oil used in the 
liquid extraction process, process 
chemicals, and various items of hard- 
ware which are essential to gas plant 
operations but which are not deprecia- 
ble assets under general accounting 
principles. Such costs are necessary 
and legitimate, and their omission in 
the proposal was inadvertent. There- 
fore, § 212.165¢b)(2)(ix), as adopted 
today, allows increases in these costs, 
which are collectively defined as 
“Costs of Operating Materials and 
Supplies,” to be passed through. 

4. Extraordinary or irregular costs. 
In the June 3 notice, FEA proposed to 
adopt a requirement for the proration 
of costs which are irregular or extraor- 
dinary. These costs would include 
annual taxes, extraordinary mainte- 
nance (such as that involved in shut- 
downs), and any other item of cost 
which is paid or incurred less fre- 
quently than monthly. They would 
also include those costs paid or in- 
curred in each month but in signifi- 
cantly different amounts, independent 
of variations in the amount of produc- 
tion. FEA proposed to require the an- 
nualization of such costs if the firm 
had not historically prorated such 
costs over an appropriate period, but 
also proposed to deem such costs to 
have been incurred 6 months prior to 
their actual incurrence in order to 
permit firms to recover unusually high 
costs on a faster basis. Irregular base 
period costs were required to be an- 
nualized over the entire fiscal year 
which included the base period. The 
proposal’s purpose was to prevent 
prices of NGL’s and NGL products 
from suddenly inflating in one month 
as a result of the payment of irregular 
costs which have no reasonable con- 
nection with the regular monthly 
costs of gas plant operations. 

The comments raised many dispa- 
rate objections concerning various as- 
pects of this proposal. Some comments 
stated that forced proration of each 
cost item that fluctuates would impose 
an unnecessary accounting burden 
either because historical experience 
indicates that monthly fluctuations in 
the various cost items tend to be self- 
compensating over an extended 
period, or because the amounts of the 
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monthly fluctuations were not signifi- 
cant. Other comments urged us to 
allow firms to choose the appropriate 
period over which to prorate their cur- 
rent costs, rather than to require them 
to annualize the costs as proposed. 
One comment argued against adoption 
of the proposal because firms would be 
required to estimate actual future 
costs and to constantly adjust those 
estimates. Commenters further argued 
that this provision is not needed be- 
cause the present competition in the 
NGL market limits a firm’s ability to 
increase the price of its products at 
any time. Other commenters urged 
the proration only of annual costs 
such as taxes, and still other com- 
menters proposed incorporation of a 
threshold dollar limit to exempt from 
the proration requirement any cost 
item under a certain dollar amount. 

After careful review, we have decid- 
ed to retain the requirement, with 
some modifications, that extraordi- 
nary and irregular costs be prorated. A 
firm which, in any one current month, 
incurs extraordinary and/or irregular 
costs amounting to less than $0.0025 
per gallon of liquids produced in that 
month is not required to prorate those 
costs under § 212.165(c)(2) as adopted 
today. Otherwise, firms are required 
to prorate extraordinary and irregular 
costs over the appropriate period. We 
have excluded costs of less than 
$0.0025 per gallon from the proration 
requirement both in order to ease the 
administrative and accounting burdens 
on gas processors and because such a 
de minimis rule is consistent with the 
basic purpose of the proration require- 
ment, i.e., to insure that purchasers of 
liquids in one month do not bear sig- 
nificant costs that are in fact attribut- 
able to production in other months. 
Costs of $0.0025 per gallon or less, 
even where a purchaser buys a large 
volume of liquids, do not appear to 
represent a sufficiently significant 
sum to outweigh the administrative 
burdens that would result from prora- 
tion of such costs. 

If a firm has prorated its significant 
extraordinary or irregular costs (under 
generally accepted accounting princi- 
ples historically and consistently ap- 
plied by the firm) over an appropriate 
period, it must continue to do so. If a 
firm has not historically so prorated 
such costs, it must nevertheless pro- 
rate such costs over an appropriate 
period as determined under generally 
accepted accounting practices, both 
for purposes of calculating current 
period costs and for purposes of calcu- 
lating base period costs. We are requir- 
ing firms to maintain records setting 
forth the data and the rationale under 
which the appropriate  proration 
period is established, both for the base 
quarter and for any current month. 
Thus, there is no fixed requirement in 
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§ 212.165(c)(2) as adopted today that 
firms annualize their extraordinary or 
irregular costs. Firms are to use the 
appropriate period to which such costs 
are attributable, and the burden is on 
each firm to select the proper period. 
For exmple, for taxes and insurance 
the appropriate period would ordinari- 
ly be for the period covered by the tax 
or insurance premium. It should be 
noted that, although costs which 
occur both in relatively constant 
amounts and with regular periodicity 
(fer example, taxes and insurance) 
may be accrued over the appropriate 
period, costs which do not occur both 
at regular intervals and in relatively 
constant amounts (for example, shut- 
down costs) may not be accrued but 
must be prorated after incurrence. 

We realize that this proration re- 
quirement may place an increased 
burden on some firms, but any such 
burden will be lessened considerably- 
by excluding extraordinary and irregu- 
lar costs of $0.0025 per gallon or less 
and by not imposing a requirement of 
annualization as set forth in the June 
3 notice. We conclude that some prora- 
tion requirement is reasonably neces- 
sary to insure that significant costs at- 
tributable to a period greater than 1 
month will be borne equally by all 
purchasers during that period. We 
cannot presently conclude that compe- 
tition in the NGL markets is sufficient 
to restrain sudden increases in the 
prices of NGL’s and NGL products; 
therefore, we cannot conclude that 
this provision is unnecessary. 

We note that no firm is prevented 
from recovering all of its increased 
costs, particularly in view of the bank- 
ing provisions adopted today in 
§ 212.169. Nevertheless, if subsequent 
information demonstrates that modifi- 
cation of this proration requirement is 
necessary, we will consider appropriate 
modifications. 

5. Processing costs deemed incurred 
by a firm; processing fees. In its June 3 
notice, FEA recognized that subpart K 
contained no express provisions gov- 
erning the allocation of increased pro- 
cessing costs among firms. FEA point- 
ed out that there appeared to be a 
need for such a method of allocating 
increased processing costs among dif- 
ferent firms, because Ownership of a 
gas plant, and/or ownership of the 
production from a gas plant, and ulti- 
mate responsibility for the costs of op- 
erating such a plant are frequently di- 
vided among several firms. However, 
even where the interests in a gas plant 
or gas plant production are multipar- 
tite, a single firm typically undertakes 
to opearate the plant on its own 
behalf and on behalf of the other in- 
terests. This operator is the firm that 
typically incurs the initial actual pro- 
cessing costs. This firm may then be 
reimbursed by the other owners, 
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either in proportion to their interests 
or in some other agreed upon fashion. 
This reimbursement may be in cash, 
or it may take the form of an in-kind 
transfer of a portion of the liquids. Or, 
rather than being reimbursed on the 
basis of an after-the-fact determina- 
tion of costs, the operator may receive 
a specified cash amount per unit of 
volume processed or a specified per- 
centage of the liquids produced (above 
any amounts deriving from the opera- 


tor’s ownership interest, if any, in the - 


gas) as compensation for its processing 
services. Similar arrangements may be 
made between firms which from time 
to time, or for a period of time, have 
their gas streams processed by another 
firm as an “accommodation.” 

In any of these cases, there is a need 
to determine the increased costs which 
may be passed through by each firm. 
FEA sought to meet this need by pro- 
posing to adopt the relatively new con- 
cept of “related entities,’ which were 
defined as firms which are not affili- 
ated with or controlled by each other, 
but which have an ownership interest 
in one or more of the same gas plants 
or in the production from such plant 
or plants. 

The intent of the proposal was to es- 
tablish a method of allocating the in- 
creased costs of processing natural gas 
or NGL’s in a particular plant or 
plants among the relevant firms, while 
preventing those firms from passing 
through more than the total amount 
of the allowable increased processing 
costs actually incurred at the particu- 
lar plant or piants. 

The proposal would have required a 
gas processor to certify to the payor of 
the processing fees (the “processee’’) 
the amount of allowable processing 
costs incurred in a given period which 
were attributable (on a volumetric 
basis) to the NGL’s and NGL products 
produced in the plant and owned by 
the processee. The processee would 
then have considered the certified 
costs as having been incurred by it for 
purposes of § 212.165. The processor 
would have been required to deduct 
the same amount from the costs oth- 
erwise allowable for passthrough in its 
NGL prices. With some modifications, 
a similar allocation was proposed for 
“in-kind” processing fee payments. In 
addition, FEA proposed a general rule 
requiring the volumetric allocation of 
costs to NGL’s and NGL products for 
firms that had a continuing interest in 
the same gas plant or plants. In all of 
these cases, the firms involved were 
considered to be “related entities,” and 
the proposal attempted to allocate to 
the particular related entity, for 
passthrough in the prices of its NGL 
and NGL products, the actual process- 
ing costs borne by that entity through 
its contract payments, without at the 
same time depriving the processing 


entity of its profit, if any, under its 
processing arrangements. 

Numerous comments objected to 
these proposed revisions. The most 
frequent objections were that the pro- 
posal would: Intrude into the bargain- 
ing process between processees and 
processors; destroy bargaining among 
gas plant owners; unnecessarily inter- 
fere with existing contracts; and carry 
with it anticompetitive overtones with 
respect to the exchange of confiden- 
tial information concerning processing 
costs. Other comments stated that ef- 
ficiencies in the industry would be 
harmed because consolidation of gas 
plant operations would be discouraged, 
and duplicative construction of new 
gas plants would be encouraged, be- 
cause the proposals would negate the 
cost savings which motivate joint pro- 
duction ar contractual processing ar- 
rangements. 

We recognize the force of these con- 
tentions, and also the difficulty of ac- 
commodating all of the pertinent con- 
siderations. We have considered these 
comments in attempting to resolve 
these complex issues, and we have sub- 
stantially modified the proposals in 
the amendments adopted today. 

The scope of §212.165(c)(3), as 
adopted, includes virtually all firms 
currently making or receiving process- 
ing fee (including so-called “gathering 
fee’) payments. Section 212.165(c)(3) 
applies to all firms that make or re- 
ceive payments in return for process- 
ing (or “gathering”) natural gas or 
NGL’s, whether such payments are in 
cash or in kind and regardless of how 
such payments may be characterized 
by the firms concerned, except for: (1) 
Those sellers that are exclusively sell- 
ers in “net-back” sales, in which the 
“seller” retains only an interest in a 
percentage of the revenues derived 
from the first sale of the NGL’s and/ 
or NGL products and is not a first 
seller of any NGL’s and/or NGL prod- 
ucts; and (2) gas processors that do not 
engage in first sales of NGL’s or NGL 
products. The intent of these provi- 
sions is to account for all contract pay- 
ments among firms that are first sell- 
ers (as defined in § 212.162) of any 
NGL’s or NGL products, but to ignore 
cash payments or in-kind transfers 
from or to entities that do not engage 
in such first sale transactions of 
NGL’s of NGL products. We do not at 
this time seek to regulate payments to 
or from a firm that is not a first seller 
of NGL’s or NGL products, except to 
the extent that “net-back”’ sales prices 
and payments are already regulated 
under §§ 212.163 and 212.166 (§ 212.167 
as renumbered by today’s amend- 
ments). 

The processing cost allocation provi- 
sions adopted today address two dis- 
tinct forms of payments between 
firms. We understand that one type of 
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arrangement is a relatively straight 
cost-sharing arrangement, in which 
the party operating the plant periodi- 
cally bills the other parties having an 
interest in the plant, or the plant pro- 
duction, for the latter’s contractually 
predetermined share of operating 
costs. Such an arrangement is ordinar- 
ily evidenced by a basic gas plant oper- 
ating agreement among “joint ventur- 
ers” or other parties having a continu- 
ing interest in the plant or its produc- 
tion, and under which arrangement 
the operation of the gas plant (as op- 
posed to the sale of NGL’s and NGL 
products and/or residue gas) is not a 
profit-oriented undertaking. The other 


basic type of arrangement is that in - 


which the parties stand more nearly in 
the position of separate “processor” 
and “processee.” Under such an ar- 
rangement, there is a genuine fee pay- 
ment, which is typically fixed but may 
be subject to escalation, and under 
which in any case the payments are 
not intended to be merely a direct re- 
imbursement of a share of actual oper- 
ating costs. In such cases, the activity 
of the processor is intended to be pro- 
fitmaking, although, as noted in the 
June 3 notice, the payments also serve 
in part to reimburse the processor for 
@ portion of his costs. 

Section 212.165(c)(3)ii) addresses 
the former situation, and 
§ 212.165(c)(3 (iii) addresses the latter 
situation. Both of these rules are ex- 
ceptions to the general rule of 
§ 212.165(c)(3)(i) that only that firm 
actually incurring increased allowable 
costs may increase its NGL and NGL 
product prices to reflect such costs. 
Therefore, if contract payments do 
not fall within the provisions of 
§§ 212.165(c)(3) (ii) or (iii), the general 
rule of § 212.165(c)(3)¢i) controls. 

Section 212.165(c)(3)(ii) provides a 
general rule for the allocation of costs 
among firms which are not in the rela- 
tionship of processor and processee 
but are in the relationship of parties 
to a basic 
agreement(s) which provide in sub- 
stance for straight costsharing. Typi- 
cally, such agreements constitute joint 
ventures, or a continuing relationship 
between producers and _ processors 
with respect to the same plant. Also 
typically, these agreements specify the 
responsibilities of the various parties 
for the costs of operating the gas 
plant or plants. In. these cases, we 
have concluded that the allocation of 
allowable plant operating costs as pro- 
vided in such agreements is appropri- 
ate: Provided, That the agreement in- 
sures that all of the parties combined 
will not recover, in their NGL and 
NGL product prices, more than the 
total allowable costs of operating the 
plant. The parties are jointly and sev- 
erally responsible for insuring that no 
more than the total allowable costs 


gas plant operating. 
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are passed through. In the absence of 
a written agreement specifically allo- 
cating the operating costs, costs will be 
deemed to be attributable, on a volu- 
metric basis, to the NGL’s or NGL 
products owned by the respective par- 
ties. 

Under the provisions of 
§ 212.165(c)(3)Ciii), a firm currently 
paying a processing fee to another 
firm may, in effect, add the total 
amount of such payments to the al- 
lowable costs which the paying firm 
has inurred in the current month, and 
may calculate its current unit process- 
ing costs accordingly. However, the 
paying firm must also add the amount 
of processing fee payments made in 
the base quarter to its allowable costs 
incurred in the base quarter in calcu- 
lating its base quarter unit processing 
costs. Thus, the calculation of in- 
creased processing costs must account 
for such payments in both the current 
month and in the base quarter. Where 
a firm closes down a plant and goes 
“on fee” with another processor, the 
processing fee payments which it may 
pass through will be offset to the 
extent that its actual processing costs 
at the closed plant fall to zero. There- 
fore, there is no need for an imputed 
base quarter processing fee where 
such a change has occurred. 

On the other hand, the recipient of 
processing fees must deduct, from the 
allowable costs incurred by it, the 
lesser of the payments received or the 
amount of processing costs allocable 
(on a volumetric basis) to the NGL’s 
and NGL products produced in the 
plant and owned (after payment) by 
the paying firm. The recipient likewise 
deducts the lesser of these two 
amounts in calculating base quarter 
processing costs, and then calculates 
its increased processing costs in the 
same basic manner as indicated above 
for the paying firm. That is, the 
amounts to be deducted in any period 
will be netted against other processing 
costs in the same period. 

Section 212.165(c)(3 iii) also governs 
in-kind payments—that is, payments 
in the form of a transfer of the liquids 
(or the rights to such liquids) to the 


processor in return for the processor’s 


processing of the gas or liquids. These 
in-kind processing fee provisions apply 
equally to in-kind processing fee pay- 
ments formally designated as such as 
well as to any other transaction by 
which the processee transfers and the 
processor obtains liquids in return for 
processing. (Again, if the processee 
does not make any first sales of NGL’s 
or NGL products, then the provisions 
of §§ 212.165(c)(3) (ii) and (iii) do not 
apply.) 

Section 212.165(c)(3)¢iii) provides for 
the valuation of in-kind transfers. The 
payor and the payee calculate the ad- 
dition to, or subtraction from, their al- 
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lowable processing costs by multiply- 
ing the number of gallons transferred 
by the base period price. The payor 
determines this amount by using its 
base pericd price; the payee, by using 
its base period price. If both the payor 
and payee are currently using the ad- 
justed prices of § 212.164, then the 
amount to be added to, or subtracted 
from, their respective current process- 
ing costs would be the same (since the 
volume of liquids transferred is of 
course the same). However, for pur- 
poses of determining the amount to be 
added to, or subtracted from, the base 
period processing costs, the processor 
and processee would each use their 
own actual May 15, 1973, price. 

Two examples help to illustrate the 
application of § 212.165(c)(3)¢iii) to in- 
kind payments. The first example is 
simplistic, with one processee and one 
processor. The second example is more 
complex and assumes multiple proces- 
sees and processors. 


Example 1. On May 15, 1973, the proces- 
see sold propane at $0.05 per galion and the 
processor sold propane at $0.06 per gallon. 
In the base quarter the processee trans- 
ferred 10,000 gallons to the processor as an 
in-kind fee. In the current month the 
processee transferred 15,000-gallons to the 
processor as an in-kind fee. The processor 
received no other in-kind fees in either the 
base quarter or the current month. In the 
current month both the processee and the 
processor utilized a base period price for 
propane of $0.085 per gallon (the adjusted 
base period price under § 212.164 (a)). 

The processor would deduct ($0.06 per 
gallon x 10,000 gallons =) $600 from al- 
lowable costs in the base quarter, and 
($0.085 x 15,060 gallons =) $1,275 in the cur- 
rent month (unless the allocable processing 
costs for the liquids owned by the processee 
after transfer of the in-kind fee are less 
than these amounts, in which case those 
lesser costs would be deducted in the appli- 
cable periods). 

The processee would add ($0.05 per 
galion 10,000 gallons =) $500 to allowable 
costs in the base quarter, and ($0.085 per 
gallon x 15,000 gallons =) $1,275 in the cur- 
rent month (any decreases in allowable pro- 
cessing costs directly incurred by the proces- 
see would be subtracted from allowable 
costs). 

Example 2. On May 15 1973, the processee 
sold propane at $0.05 per gallon and the 
processor sold propane at $0.06 per gallon. 
In the base quarter the processee trans- 
ferred a total of 10,000 gallons to its various 
processors as in-kind fees, and the processor 
received a total of 5,000 gallons from its var- 
ious processees as in-kind fees. In the cur- 


.rent month the processee transferred a 


total of 15,000 gallons to its various proces- 
sors and the processor received a total of 
8,000 gallons from its various processees. In 
the current month both the processee and 
the processor utilized a base period price for 
propane of $0.085 per gallon (the adjusted 
base period price under § 212.164 (a)). Both 
the processor and the processee aggregate 
costs on a firmwide basis. : 

The processor would deduct ($0.06 per 
gallon 5,000 gallons =) $300 from allowa- 
ble costs in the base quarter, and ($0.085 per 
gallon x8,000 gallons =) $680 in the current 
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month (unless the allocable processing costs 
for the liquids owned by the processee after 
payment are less than these amounts, in 
which case those lesser amonts would be de- 
ducted in the applicable periods). 

The processee would add ($0.05. per 
gallon 10,000 gallons =) $500 to allowable 
costs in the base quarter, and ($0.085 per 
gallon x 15,000 gallons =) $1,275 in the cur- 
rent month (decreases in allowable process- 
ing costs directly incurred by the processee 
would be subtracted from allowable costs). 


The foregoing examples illustrate 
several points. First, § 212.165(c)(3)<iii) 
as adopted today does not require the 
certification of processing costs be- 
tween a processor and a processee. 
Both the processor and the processee 
are able to calculate their increased 
processing costs based upon their own 
cost information. This is as true for 
cash processing fee payments as for in- 
kind payments and eliminates one 
major objection of the commenters to 
the proposal. 

Second, we are not adopting the re- 
quirement proposed in the June 3 
notice that generated the necessity for 
certification, namely, that no more 
than the total costs of operating a 
given gas plant in a given period may 
be passed through by the processor 
and processee together. Based upon 
our analysis of the comments received, 
we have concluded that such a rigid 
requirement upon the parties to gas 
processing agreements is not neces- 
sary. Although we believe that fixed 
processing fee payments are not prop- 
erly to be considered costs attributable 
to gas plant operations under prior 
regulations, inasmuch as they do not 
bear any necessary or direct relation- 
ship to the actual cost of gas plant op- 
erations, we nevertheless conclude 
that such payments do reflect actual 
out-of-pocket costs to the payor and so 
should be recognized in their entirety 
hereafter, together with a correlative 
obligation on the part of the processor 
to reduce his cost passthrough in an 
amount that reflects a reimbursement 
of costs through receipt of the fee 
without depriving the processor of his 
profit on the processing service and 
without requiring a certification of 
costs. In this connection, we conclude 
that processees will not ordinarily will- 
ingly pay higher processing fees 
simply to increase their NGL prices, 
since such increases would gain them 
no increased profits. 

Third, we recognize the claim of gas 
processors that their profits on gas 
processing arrangements are often 
necessary to maintain their gas plants 
in operation, and that so long as such 
profits do not result in unwarranted 
increases in NGL prices we should not 
deprive them of this incentive to con- 
tinue their operations. For this reason, 
the provisions adopted today do not 
require a straight dollar-for-dollar re- 
duction in a processor’s allowable costs 
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for fees received, but instead require a 
reduction equal to the lesser of the 
fees received or the costs allocable to 
the processee’s liquids. In this fashion, 
the processor may retain the profits 
on its fee processing activities. 

With respect to the valuation of in- 
kind transfers, the approach adopted 
today was suggested in some com- 
ments. Its premise is that the proces- 
see in the current month gives up its 
opportunity to sell the liquids trans- 
ferred at its adjusted base period 
price. That is, regardless of whether it 
has or would have incurred any in- 
creased costs since the base period, it 
could ostensibly have sold its fee liq- 
uids at its base period price. In the 
base quarter it gave up its opportunity 
to sell the liquids transferred at its 
actual May 15, 1973, price. The differ- 
ence in value of the liquids in the two 
periods is the processee’s increased 
cost. The processor, on the other 
hand, now gains the opportunity to 
sell these fee’ liquids it receives at is 
base period price (regardless of cost), 
and the measure of its increased fee is 
the difference between its actual base 
period price and its adjusted base 
period price (if higher), multiplied by 
the volumes received in the base 
period and in the current period re- 
spectively. 

Sections 212.165(c)(3) (ii) and (iii) 
are mutually exclusive provisions. 
Where firms jointly operate a gas 
plant and share the costs incurred, 
they must allocate their processing 
costs solely under § 212.165(c)(3)<ii). 
Where firms pay or receive a fee for 
processing natural gas they must cal- 
culate the passthrough of those fees 
solely under § 212.165(c)(3)¢iii). 

It is to be emphasized that today’s 
amendments make it clear that only 
bona fide processing fees may be 
passed through in accordance with 
§ 212.165(cX(3). Firms may not enter 
into mutually beneficial reciprocal 
processing agreements, whereby they 
agree to process each other’s gas 
streams on a fee basis, nor may they 
otherwise alter their existing business 
practices with the purpose or substan- 
tial effect of increasing their gas pro- 
cessing profits in the form of in- 
creased NGL prices. While we have no 
information indicating any proclivity 
on the part of firms to circumvent the 
intent of regulations, we must retain 
the power to disallow cost and price 
increases when that is the purpose or 
effect of these practices. 


C. MARKETING COSTS 


In its June 3 notice, FEA discussed 
the recoverability of increased market- 
ing costs under subpart K, and pro- 
posed specific rules for the recovery of 
such costs. FEA recognized the issue 
of whether increased marketing costs 
incurred by distinct reselling entities 


of independent gas processors (i.e., gas 
processors that do not also refine 
crude oil) are or should be governed by 
subpart F (§212.91 et seq.), rather 
than subpart K. FEA proposed to 
adopt a provision specifically incorpo- 
rating the “single firm” concept intoe 
subpart K. 

Upon review and consideration of 
the comments received in this proceed- 
ing, we have determined to adopt the 
proposed subpart K provisions per- 
taining to the recoverability of in- 
creased marketing costs (§ 212.166) 
substantially in the form proposed, 
modified only to make § 212.155 more 
similar to the cognate provisions of 
subpart F. We have further adopted in 
subpart K an express definition of the 
term “firm,” to make clear what has 
always been implicit in subpart K, 
namely, that subpart K applies to all 
of the operations of a firm—including 
a parent and its directly and indirectly 
controlled entities—that engages in 
gas processing and does not also refine 
crude oil. We conclude that “transfer 
pricing,” under which sales by resell- 
ing affiliates of gas processors would 
be governed under subpart F rather 
than subpart K, is not now provided 
for in the regulations and should not : 
be adopted in this proceeding. : 

1. Transfer pricing. A few com-: 
menters, notably those gas processors 
that do not also refine crude oil and : 
that have historically engaged in ex- 
tensive NGL marketing operations 
through separate subsidiaries, have 
contended that the existing regula- 
tions effectively provided for a “trans- 
fer price’ between the gas processing 
entity and affiliated reselling entities. 
That is, they contended that the sub- 
part K “first sale” rules, including the 
adjusted base period prices of 
§ 212.164, applied to such a transfer, 
and that the costing and pricing of 
NGL’s and NGL products in the hands 
of the affiliated reseller/retailer were 
governed by subpart F, and not sub- 
part K. In support of their contention, 
commenters argued that FEA’s failure 
to incorporate in subpart E a specific 
definition of the term “firm” (as in- 
cluding controlled entities) such as 
exists in subpart E, indicates that FEA 
did not intend to apply the “single- 
firm” rule to gas processors. Com- 
menters further argued that the appli- 
cability provisions of subpart K 
(§ 212.16i(a)) dictated the conclusion 
that such a transfer price was intend- 
ed. Section 212.161(a), prior to its 
amendment today, provided as follows: 


(a) Scope. This subpart applies to ali saies 
of naturai gas liquids and natural gas liquid 
products, including transfers between affiii- 
ated entities, by all firms, including gas 
plant operators, producers of natural gas, 
natural gas royalty owners, and refiners 
except sales by resellers or vetailers, which 
are subject to subpart F of this part: [Em- 
phasis supplied.] 
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The commenters asserted that the un- 
derscored language necessarily implies 
that: (i) Transfers between affiliated 
entities were “sales” within the mean- 
ing of subpart K, and that the first 
transfer of NGL’s from the gas proces- 
sor to the affiliated reseller was there- 
fore a “first sale” to which the adjust- 
ed prices of § 212.164 were applicable; 
and (ii) that “resales” of such trans- 
ferred liquids by the affiliated re- 
sellers were subject to the cost and 
price rules of subpart F. 

Commenters also stated that, in any 
event, recognition of a transfer price 
(presumably at or near the gas plant 
outlet) would merely preserve historic 
methods of doing business, would 
avoid undue disruption in the NGL 
distribution system, and would better 
effectuate the underlying policies and 
purposes of subpart K. 

We conclude thai the provisions of 
the prior regulations may not properly 
be, construed as providing for a trans- 
fef price. Moreover, we do not believe 
that there is adequate information 
upon which we could adopt a transfer 
pricing provision in this proceeding 
and also treat gas processors uniform- 
ly and fairly. However, we do recog- 
nize that the policy arguments for the 
express recognition of a transfer price 
merit further analysis. We will consid- 
er adopting a transfer pricing (or 
“plant gate” pricing) provision if such 
a provision would treat gas processors 
uniformly regardiess of their organiza- 
tional form, would not unduly increase 
NGL prices, and would also insure 
against any abuses by firms. 

a. Prior regulations. The absence of 
a specific definition of the term “firm” 
in subpart K provides little support 
for the contention that transfer pric- 
ing was recognized. Subpart K arose 
out of FEA’s conclusion that the pro- 
visions of subpart E, which had previ- 
ously governed the operation of gas 
processors, were not altogether well- 
suited to the regulation of gas proces- 
sors. (39 FR 44407, Dec. 24, 1974). 
Thus, subpart K was an effort to 
“carve” special rules applicable to gas 
processors out of the rules previously 
applicable both to gas processors and 
crude oil refiners. The preexisting sub- 
part E rules provide the backdrop for 
the construction of subpart K_ since 
the provisions of subpart K evolved 
from those of subpart E. 

The “single-firm’’ concept was well 
established and understood under sub- 
part E prior to the promulgation of 
subpart K, and it applied to both re- 
finers and gas processors. The defini- 
tion of “firm”, currently found in 
§ 212.82, includes ‘‘a parent and the 
consclidated and unconsolidated enti- 
ties (if any) which it directly or indi- 
rectly controls,” and has been in the 
refiner price regulations from their in- 
ception. (39 FR 1924, Jan. 15, 1974). 
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Wholly owned subsidiaries of a parent 
are, of course, “controlled” by the 
parent within the meaning of this 
definition. 

Against this backdrop, the FEA pro- 
mulgated subpart K, without specifi- 
cally defining “firm.” Had FEA in- 
tended to exempt gas processors from 
the single firm concept, a fundamental 
basis of the price regulations from 
their inception, this would have been a 
major amendment. In such circum- 
stances a specific recognition of this 
change, accompanied by a statement 
of reasons in support of such a change, 
would logically be expected. No such 
language appears in any of the rele- 
vant notices or final rules, nor is there 
any other indication of any intent to 
alter the single firm rule that previ- 
ously applied to gas processors. There 
is no evidence that FEA intended the 
term “firm” in § 212.161(a) or in any 
other section of subpart K to have a 
meaning other than the single firm 
meaning it then had in subpart E. Nor 
can there fairly arise a presumption of 
different treatment because of FEA’s 
failure to expressly incorporate a spe- 
cific facet of subpart E in subpart K. 
The burden of expressly incorporating 
every weil-defined preexisting concept 
of subpart E in subpart K would have 
been an unreasonable one to put on 
FEA, particularly in view of the im- 
perative necessity to deal expressly 
with the specific differences between 
gas processors and crude oil refiners. 
Mere failure to incorporate a basic 
preexisting concept does not indicate 
an intent by FEA to alter that concept 
in subpart K. 

For the above reasons, the “single- 
firm” concept has always been implicit 
in subpart K, notwithstanding the ab- 
sence of a specific definition of the 
term “firm.” Of course, the applica- 
tion of this concept does not per se 
preclude the allowance of transfer 
pricing if other provisions permit such 
pricing. Several commenters contend- 
ed that other provisions do just that. 
They: argue that the language “ail 
sales * * *, including transfers between 
affiliated entities,” in §212.161(a) 
(quoted in full above), necessarily 
means that transfers between a/ffili- 
ated entities are “sales” for subpart K 
purposes, and that the first transfer 
for a unit “price” is therefore a “first 
sale” within the meaning of subpart 
ie. 
However, this language, in the con- 
text of the entire § 212.16i(a) and in 
view of the considerations discussed 
subsequently, can reasonably be read 
to mean only that subpart K governs 
all “sales,” including transfers be- 
tween affilitated entities, by all firms, 
except for resales by “resellers” within 
the meaning of subpart F (and except 
to the extent that crude oil refiners 
are to calculate maximum allowable 
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selling prices for their gas plant pro- 
duction under subpart E pursuant to 
§ 212.161(b)). Thus, all transfers are 
deemed to occur within the scope of 
subpart K, and the ultimate “first 
sale” to nonaffiliated purchasers is the 
point at which the product moves out 
of the coverage of subpart K and into 
either the coverage of subpart F or 
into the coverage of other appropriate 
price regulations. Transfers between 
affiliated entities are not recognized as 
first sales for the purposes of subpart 
K, except where the affiliated reseller 
qualifies as a “reseller” under subpart 
F. This result is consistent with the 
single firm” concept. Enterprise Prod- 
ucts Co., interpretation 1975-3. (42 FR 
23722, May 10, 1977.) 

The proposition, that the relevant 
“sale” to which the first sale price rule 
(including the adjusted first sale price 
of § 212.164) is directed under subpart 
K is the first transfer to an unaffiliat- 
ed entity, is further supported by the 
terms of that first sale rule. The gen- 
eral first sale price rule of § 212.163(a) 
provides that an entity may not 
charge a price that is higher than the 
price that was charged “in transac- 
tions with the class of purchaser con- 
cerned” on May 15, 1973. The adjusted 
price provisions of § 212.164(a) provide 
for adjustments “‘in first sale transac- 
tions with a class of purchaser.” The 
term “transaction” (now in § 212.31) 
has consistently been defined as “an 
arm’s-length sale between unrelated 
persons which are not members of a 
controlled group * * *.” Thus, this is 
further evidence of an intention that 
the relevant first sale prices (including 
any adjustments) were to be deter- 
mined with respect to transfers be- 
tween unaffiliated entities. 

Moreover, the argument 
§212.161(a) recognizes a “transfer 
price” between affiliated entities 
proves too much. Not only would 
transfers between a particular gas pro- 
cessing entity and an affiliated resell- 
ing entity aualify for the transfer 
price, but also transfers between two 
affiliated gas processing entities would 
qualify for the same treatment. It 
would also require the shifting back 
and forth between subparts F and K 
where a “reseller” purchases NGL’s, 
and “sells” them to an affiliated gas 
plant entity for fractionation, which 
then “sells” the fractionated products 
to yet another affiliated reseller. Such 
a situation would result in potentially 
absurd regulatory hopscotching, and it 
is thus apparent that an unqualified 
“transfer price’ rule could open the 
door to many possible “layering” 
abuses in a variety of similar situa- 
tions. We emphasize that we have no 
reason to believe that any particular 
firm is, in fact, engaging in artifices of 
this nature; but, in view of certain 
prior similar abuses in the petroleum 


that 
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industry, which were well-known to 
FEA at the time subpart K was adopt- 
ed, it is not reasonable to ascribe to 
FEA an intention literally to consider 
“all * * * transfers between affiliated 
entities” to be “sales.” In view of these 
considerations, the only reasonable 
reading of the quoted language is that 
all interaffiliate transfers are sub- 
sumed by subpart K, and that only 
the ultimate sale to a third party is 
the “first sale’’ under subpart K. 

Of course, a transfer by a gas plant 
entity to an affiliated marketing 
entity would have qualified as a first 
sale, if the affiliated marketer quali- 
fied as a “reseller” under § 212.91 and 
would thus have come within the 
“resale” provisions of § 212.161(a), 
quoted previously. However, § 212.91 
provides that an entity of a “refiner” 
may qualify as a “reseller” subject to 
subpart F only if, among other re- 
quirements, that entity purchases 
fewer than 5 percent of its products 
from the affiliated refiner. Gas proces- 
sors are refiners within the meaning 
of the definition of ‘refiner’? con- 
tained in § 212.31, and prior to the 
adoption of subpart K were clearly 
subject to this “5 percent rule.” For 
the same reasons that the “single- 
firm” rule is applicable to gas proces- 
sors, so the “5 percent rule” of § 212.91 
is applicable to gas processors. There 
is no evidence that FEA intended to 
alter this situation by the language of 
§ 212.161(a), and again such a funda- 
mental change in basic and familiar 
rules would reasonably be expected to 
have been highlighted and specifically 
explained. Thus, the “5 percent rule” 
of § 212.91, which remains literally ap- 
plicable to gas processors as “refin- 
ers,” militates against the transfer 
pricing interpretation espoused by the 
commenters. 

Commenters further contended that 
the purposes and policies behind 
§ 212.164 of subpart K support the rec- 
Ognition of a transfer price. They 
argued that the proper location for 
the application of the adjusted prices 
of § 212.164 is at the gas plant outlet, 
rather than at some point distant in 
miles or in levels of distribution. They 
contended that the purpose of the ad- 
justed prices was to maintain incen- 
tives to extract NGL’s and NGL prod- 
ucts from “wet” gas, rather than leav- 
ing such liquids in the gas, and thus 
that these adjusted prices were direct- 
ed only toward increasing the prices of 
products at the point of processing. 
Consequently, unless eligibility for the 
adjusted price were determined at the 
gas plant outlet by establishing a gas 
plant price, actual base period first 
sale prices would reflect substantial 
transportation costs and/or other mar- 
keting costs which would reduce the 
adjustments otherwise allowable 
under § 212.164. This, in turn, would 
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distort the effect sought under 
§ 212.164 by lessening the incentives to 
extract NGL’s and NGL products. 

We recognize that application of the 
incentive prices of § 212.164 was gener- 
ally intended to be at or near the gas 
plant outlet. However, the rules actu- 
ally adopted by FEA did not effect 
such a plant gate valuation where 
actual sales were not made at that 
point. In fact, in 40 FR 49105 (Oct. 21, 
1975), FEA stated that while the ad- 
justment provided under § 212.164 was 
generally based on prices at or near 
plant gates, the rules actually adopted 
had provided for adjustments to be 
made only at the point of the actual 
first sale. FEA requested comments on 
whether some provision should be 
adopted for imputing a gas plant price 
and how an imputed gas plant ‘sale’ 
price (value) should be established. 
However, in 41 FR 24110 (June 15, 
1976), FEA determined not to adopt 
such a provision. 

We view this action by FEA as a con- 
struction of the regulations as they 
then existed. No change having since 
been made, that construction contin- 
ues to apply. We cannot alter that 
construction or remake the history of 
subpart EK. 

The single firm concept continues to 
apply, transfer pricing is not permit- 
ted, and the price adjustments allowed 
by § 212.164 (a) and (b) must continue 
to be made at the point of first sale. 

b. Amendments adopted today. To 
make explicit what has always been 
implicit in the regulations, and to pre- 
vent any further alleged confusion, we 
today adopt a definition of “firm” in 
§ 212.162 and delete from § 212.161(a) 
the words “including transfers be- 
tween affiliated entities.” The defini- 
tion of firm includes a parent and all 
consolidated and unconsolidated enti- 
ties which it directly or indirectly con- 
trols. The definition is identical to 
that in subpart E. 

It is possible that we may propose at 
least a limited form of plant gate pric- 
ing in the future. Information current- 
ly available to us indicates that the 
majority of gas processors are not cur- 
rently using a transfer price, so that 
maintaining the status quo for the 
time being should not generally dis- 
rupt pricing in the NGL industry. In 
proposing any plant gate price provi- 
sion, we will be especially concerned 
with assuring equality of treatment 
among gas processors, regardless of 
the particular form of organization 
employed, and the economic impact of 
allowing plant gate pricing. Further, if 
any form of transfer pricing is pro- 
posed it will be under appropriate 
safeguards to assure that firms do not 
insert marketing affiliates which serve 
no economic purpose into their chain 
of distribution solely to create “paper 
costs.” 


2. Marketing costs of gas processors 
governed by subpart K. In the June 3 
notice, FEA indicated that marketing 
costs, as such, were not expressly rec- 
ognized in subpart K. FEA also indi- 
cated that such costs had generally 
been allowed under prior § 212.165, but 
that more specific and precise treat- 
ment of such costs, generally intended 
to parallel] the nonproduct (market- 
ing) cost provisions of subpart F, ap- 
peared to be warranted. Accordingly, 
it proposed a separate § 212.166 to deal 
specifically with marketing costs of 
gas processors. We have today adopted 
a new § 212.166, providing for the cal- 
culation of marketing costs and for 
the recovery of increased marketing 
costs. Section 212.166 applies to the 
marketing operations of gas processors 
unless a reselling affiliate of a gas pro- 
cessor qualifies for subpart F treat- 
ment under § 212.91. We also note that 
the provisions of subpart E continue 
to govern the passthrough of market- 
ing costs for gas processors that also 
refine crude oil. These new marketing 
cost provisions apply only to independ- 
ent gas processors, and the provisions . 
of §212.161(b) have been revised to 
make clear that crude oil refiners that 
also engage in gas processing are gov- 
erned by subpart K with respect to 
product and processing costs, but not 
marketing costs, associated with gas 
plant production. 

As FEA noted in the June notice, 
many gas processors incur marketing 
costs similar to those incurred by 
firms subject to subpart F. Several 
have extensive marketing operations 
run by subsidiaries. Therefore, we 
have concluded that it is appropriate 
for the marketing cost provisions to 
parallel the similar provisions of sub- 
part F to the maximum extent feasi- 
ble. Section 212.166, as proposed, 
closely paralleled the cognate provi- 
sions of subpart F, and is adopted 
today largely as proposed. However, 
some changes were made in response 
to comments received and we note 
them below. 

First, the base period for calculating 
base period marketing costs has been 
changed to correspond with that pro- 
vided for NGL product resellers under 
subpart F. Second, under § 212.166 as 
adopted, increased marketing costs 
may be passed through with respect to 
NGL’s as well as NGL products. Sub- 
part F resellers are not expressly per- 
mitted to passthrough NGL marketing 
costs, because those resellers would 
not ordinarily purchase and sell raw 
mixed liquids. Unlike resellers under 
subpart F, many subpart K ‘“mar- 
keters” are likely to be selling mixed 
NGL’s as well as NGL products to 
third parties, and to be incurring in- 
creased costs of transportation and/or 
storage in connection with such sales. 
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Third, we have revised the cost ag- 
gregation and allocation provisions for 
marketing costs in § 212.166(b)(3) to 
make clear that the aggregation of 
marketing costs on a “separate inven- 
tory” basis is limited to the first such 
inventory point below the gas plant 
level. This is consistent with the gen- 
eral rules of subpart F, which permit 
product costs (costs of product in in- 
ventory) but not nonproduct (market- 
ing) costs to be aggregated on the 
basis of separate inventories. The 
“cost of product in inventory” under 
subpart F includes only those trans- 
portation costs to the first inventory 
point (see § 212.92). Thereafter trans- 
portation costs become nonproduct 
costs to be aggregated on a firmwide 
basis as “overhead” (see § 212.93 
(b)(4)). In this connection, we have ex- 
panded the “overhead” cost provisions 
of § 212.166(b)(2)(vii) to make clear 
that costs of transportation to the 
first inventory level may be allocated 
to products in that inventory, if the 
firm aggregates costs on a separate in- 
ventory basis. 

However, unlike subpart F, the pro- 
visions of § 212.166(b)(3) do not re- 
quire the aggregation of marketing 
costs on a firmwide basis, if the pro- 
cessor is entitled and elects to apply 
marketing costs on a “separate inven- 
tory” basis; they require aggregation 
only up to the level of the first inven- 
tory point. Thus, § 212.166 requires 
that all costs attributable to any ‘“‘sec- 
ondary” or lower ievel of inventory be 
attributed up to the first inventory 
level, and applied equally to all ulti- 
mate purchasers from the first inven- 
tory level; however, that section does 
not require the aggregation of costs at 
one primary inventory level with those 
at another primary inventory level. Of 
course, costs which are incurred at a 
firmwide level, or which are otherwise 
attributable to more than one inven- 
tory, must be allocated among all of 
the inventories to which such common 
costs are attributable under generaily 
accepted accounting principles. In ad- 
dition, costs.that are common to gas 
planis and to marketing operations 
must be aggregated at the gas plant 
level (see § 212.166(b)). 

We have determined that these pro- 
visions are necessary and appropriate 
to provide general parity of treatment 
of NGL product resellers under sub- 
part F and NGL and NGL producti re- 
seliers under subpart E and also to 
assure purchasers from the firm that 
they wil! not be subjected to entirely 
individualized pricing. 

We must mention one further aspect 
of the separate inventory marketing 
cost provisions. As gas plant produc- 
tion may be “drawn down’”’ to the first 
inventory level, such production must 
necessarily carry with it. into such in- 
ventory the increased product and 
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processing costs attributable thereto. 
Thus, such a drawdown depletes the 
pool of product and processing costs at 
the gas plant level, and corresponding- 
ly increases the cost pool at the inven- 
tory to which it is drawn. If this were 
not required, increased product and 
processing costs might be allocated 
only or primarily to sales directly from 
a gas plant. This would be unfair to 
direct purchasers, and might unduly 
benefit pruchasers from inventory. 
Thus, for purposes of allocating in- 
creased product and processing costs 
only, a drawdown into inventory is to 
be considered an irrevocable allocation 
of costs from the gas plant to the in- 
ventory level attributable to the pro- 
duction drawn down. Furthermore, 
any “banks” of unrecovered product 
or processing costs of products thus 
drawn down exist at the inventory 
level, for application to sales made 
from that inventory, and not at the 
gas plant level. 

The allowable cost categories de- 
scribed in §212.166(b)(2) have not 
been changed except to the extent in- 
dicated above. Several commenters 
contended that the cost categories 
should be expanded to cover certain 
particular items. However, we do not 
see that the matters raised in this con- 
nection are unique to gas processors as 
opposed to resellers. In fact, most of 
the comments related to matters or 
items that were considered and ex- 
cluded from the allowable nonproduct 
costs permitted NGL product resellers 
under subpart F. The purpose of pro- 
viding marketing costs under subpart 
K was to provide equality of treatment 
with subpart F, and since the objec- 
tions raised are directed at subpart F 
as much as at subpart K, we believe 
that these comments will be better ad- 
dressed in proceedings concerned with 
NGL marketing costs generally. We 
wish to avoid treating marketing costs 
under subpart K and subpart F indi- 
vidually in order to avoid the possibil- 
ity of uneven treatment in different 
proceedings. Accordingly, and in order 
to permit us at a later time to focus 
upon marketing cosis in the context of 
both subpart K and subpart F, we 
have determined not tc inccrporate 
any substantive revisions in the defini- 
tions of allowabie marketing costs 
under subpart K at this time. 

For the same reasons, we have deter- 
mined not to take any present action 
with regard to marketing costs under 
subpart E (applicable to crude oil re- 
finers). Some NGL product resellers 
have contended that the specific limi- 
tations of subpart E on the permissible 
passthrough of marketing costs for 
propane are operating to create distor- 
tions in the retail sector by forcing re- 
finer/retailers to sell at prices substan- 
tially below those of independent re- 
tailers. We are interested in determin- 
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ing whether and to what extent this is 
true, and we will be considering possi- 
ble remedial action if necessary. How- 
ever, such action goes beyond the pri- 
mary purposes of this proceeding, and 
appears better addressed in a proceed- 
ing directed toward general retail op- 
erations. 


D. BANKING OF INCREASED COSTS 


In its June 3 notice, FEA proposed 
the addition of a new § 212.169 to sub- 
part K, which provided a specific 
mechanism for the banking of all in- 
creased costs (product, processing, and 
marketing) and for correcting for over- 
recoveries of such costs. The proposal 
limited recovery of banked costs in 
substantially the same manner as pro- 
vided under subpart E for crude oil re- 
finers, and provided, in effect, for the 
establishment of separate banks for 
each “cost center.’”’ Under the section 
as proposed, costs which were 2 or 
more months old could have been 
passed through in current prices only 
in an amount which did not exceed 
the greater of: (1) 10 percent of the 
largest amount of costs in the 2- 
month-old bank in any month; or (2) 
an amount which results in an in- 
crease of not more than 10 percent in 
the price at which at least 25 percent 
of the product concerned was lawfully 
priced in the preceding month. With 
respect to banked increased marketing 
costs, however, there was no proposed 
limitation on carry forwards, a result 
which would have paraileled- the in- 
creased marketing cost banking provi- 
sions of subpart F. 

Proposed § 212.169 also specified an 
order of recovery for increased costs, 
and it further directed that over recov- 
eries be corrected in prices for the 
product and class of purchaser with 
respect to which such overrecoveries 
occurred, within 3 months from the 
month in which they occurred. 

The proposal’s objectives were three- 
fold: (1) To permit firms whose pricing 
is governed by subpart K the opportu- 
nity to recover all allowable costs even 
if not recovered in the month of incur- 
rence; (2) to clarify the requirement 
that overrecoveries of allowable costs 
be corrected and to provide a specific 
mechanism to accomplish this; and (3) 
to provide some measure of price sta- 
bility in periods and markets experi- 
encing unusuaily short supply or high 
demand by limiting the carry forward 
of banked costs. Nevertheless, FEA 
recognized that the subpart E limita- 
tions on recovery of banked costs 
might not be fully responsive to NGL 
market patterns and solicited com- 
ments on this issue. 

Commenters overwhelmingly object- 
ed to the proposed limitations on the 
carrry forward of unrecovered in- 
creased costs, both on economic 
grounds and on grounds that such 
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limitations would impose severe ac- 
counting burdens on gas processors, 
many of whom are small firms. Upon 
review of these comments, we have de- 
termined not to adopt limitations on 
the carry forward of increased costs. 

The NGL industry is characterized 
by wide seasonal fluctuation. The 
winter months are the peak demand 
months, and the summer months are 
the weak demand months. Prices vary 
correspondingly, with the highest 
prices being paid in the winter. It is 
also during the winter that gas proces- 
sors would be better able to recover 
any banks of increased costs. The pro- 
posed limitations would have severely 
limited their ability to recover such 
banked costs during that period. 

The subpart E banking limitations 
were developed for the crude oil indus- 
try, whose seasonal fluctuations are 
not as great as those of the NGL in- 
dustry. As several comments indicated, 
the subpart E limitations are not 
suited to the NGL industry, and their 
adoption would carry with it a danger 
that gas processors might never be 
able to recover all of their allowable 
costs. The comments urged that the 
restrictions either be eliminated or 
substantially reduced. 

As the June 3 notice made clear, gas 
processors that also refine crude oil 
are not governed by subpart K with 
respect to banking provisions. They 
are governed by subpart E and are 
subject to that subpart’s banking limi- 
tations. The great majority of NGL’s 
and NGL products are currently 
priced under subpart E, since they are 
processed by firms which also refine 
crude oil. To the extent that the pro- 
posed subpart EK provisions sought to 
provide price stability in periods of un- 
usually short supply or high demand, 
this goal would be accomplished by 
the present subpart E banking restric- 
tions. 

Thus, we have concluded that ex- 
tending the subpart E restrictions to 
gas processors under subpart K would 
not contribute significantly to price 
stability; yet, it would significantly in- 
crease the likelihood that such proces- 
sors, who are primarily small inde- 
pendent concerns, would not be able to 
recover their allowable costs. Adoption 


of subpart E restrictions would also in- 


crease the administrative and account- 
ing burden on such firms. 
Consequently, although we do not 
believe that we are required to adopt 
these banking provisions, as a matter 
of policy we adopt a new § 212.169(a) 
which allows firms that are not also 
crude oil refiners to bank the in- 
creased product, processing and mar- 
keting costs which they do not recover 
in the current month without any 
carry forward limitations. As pro- 
posed, separate banks must be estab- 
lished for each cost center at which 
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the firm aggregates its relevant in- 
creased costs. Thus, for example, it re- 
quires a separate bank of unrecovered 
increased product and processing costs 
incurred with respect to a particular 
plant if the firm calculates and aggre- 
gates its increased costs on that basis. 
On the other hand, banked increased 
marketing costs are to be aggregated 
on the same basis that current in- 
creased marketing costs are aggregat- 
ed. Thus, for example, if a firm aggre- 
gates marketing costs on a separate in- 
ventory basis, any banked marketing 
costs in that inventory remain in that 
inventory, and may not be redistribut- 
ed to gas plants or other inventories. 
As explained previously in the dis- 


- cussion of increased marketing costs, a 


“draw down” of products from a gas 
plant to a first inventory is deemed to 
carry with it a ratable share of pro- 
cessing and product costs. Section 
212.169 makes this clear, and also 
specifies the basis for calculating the 
amount of increased costs so drawn 
down. 

The banks of unrecovered increased 
costs are available for application only 
in the prices of NGL’s and NGL prod- 
ucts sold from the cost center with 
which such banks are associated. 
These unrecovered increased costs 
may not be transferred to any other 
cost center, except for gas plant draw- 
downs as previously indicated. Fur- 
ther, unrecovered increased costs in 
any bank can be allocated among 
products and classes of purchaser only 
with respect to the cost center with 
which they are associated and only in 
accordance with the permissible allo- 
cation of current increased costs. 
Thus, for example, the application of 
banked increased costs are subject to 
the special propane rule contained in 
§ 212.168(c) (as so renumbered by 
today’s amendments). 

Because we have not adopted any 
carry-forward limitations on increased 
costs, the proposed order of recovery 
provision for current, and banked in- 
creased costs is not required and is not 
adopted. 

Section 212.169(b) requires firms to 
correct for overrecoveries of increased 
costs. Firms must adjust their prices 
by reducing their May 15, 1973, selling 
prices for those products, cost centers, 
or classes of purchaser with respect to 
which such overrecoveries occurred, 
not later than the third month follow- 
ing such overrecoveries. (However, the 
proper allocation of increased costs to 
propane will continue to be deter- 
mined pursuant to the ‘“12-month” 
rule provided under § 212.167(c) (re- 
numbered §212.168(c) by today’s 
amendments).) 

As explained in the June 3 notice, 
prior regulations implicitly required 
the correction of overrecoveries. Sec- 
tion 212.169(b) now makes that re- 


quirement explicit and provides a 
mechanism for making the correc- 
tions. 

Several comments urged us to allow 
firms to create an historic bank com- 
posed of unrecovered increased pro- 
cessing costs incurred since the imposi- 
tion of price controls. Such a bank 
would presumably include: costs for 
which exception relief was available 
but for which the firm did not seek ex- 
ceptions relief; costs such as depreci- 
ation which were not recoverable 
through the exceptions process; and 
increased costs falling within the 
$0.005 and $0.01 per.gallon “gap” for 
which exceptions relief was not given. 
We have concluded that there is no 
compelling reason to allow prior unre- 
covered processing costs to be banked 
under § 212.169. These amendments 
provide for prospective recovery of 
particular costs incurred after the ef- 
fective date of these amendments and 
are not intended to allow firms to re- 
cover prior costs which they either 
could have recovered through the ex- 
ceptions process, or which were not 
deemed at the time to be costs appro- 
priate for exceptions relief. Conse- 
quently, the banks allowed under 
§ 212.169 may consist only of those in- 
creased costs incurred subsequent to 
the effective date of these provisions. 


III. ADDITIONAL MATTERS 
A. ECONOMIC IMPACT OF AMENDMENTS 


The Department of Energy has pre- 
pared an economic analysis which con- 
cludes that these amendments will not 
result in a major economic impact, 
since the potential price increases re- 
sulting from the amendments are 
likely to be less than $100 million per 
year. 

This regulation alters the amount of 
nonproduct costs that can be passed 
through in NGL and NGL product 
prices and generally incorporates the 
criteria for exception relief established 
by the Office of Hearings and Appeals 
(OHA). It differs from current OHA 
criteria in that it allows the pass- 
through of some additional interest 
costs and also increased depreciation 
costs for investments in gas processing 
plants since the base period. However, 
the new regulations limit certain non- 
product cost categories, such as cer- 
tain corporate general and administra- 
tive expenses, which OHA currently 
generally includes as costs eligible for 
passthrough. 

The original study of the economic 
impact of these regulations was con- 
ducted by the Office of the Assistant 
Administrator for Applied Analysis, 
Energy Information Administration, 
in November 1977. Since that time, we 
have reviewed all nonproduct cost ex- 
ception cases processed by OHA 
during the period February 1, 1978, 
through July 31, 1978. Approximately 
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600 cases where exception relief was 
granted were processed during this 
period. The average exception relief 
amounted to 2.1 cents per gallon. The 
production for which the relief was 
granted averaged approximately 15.5 
million barrels of NGL’s per month, 
which represents 32.5 percent of total 
monthly domestic gas plant produc- 
tion during the period. For this pro- 
duction, nonproduct costs are current- 
ly being passed through on NGL’s in 
the amount of $164.7 million per year. 
These amendments are not likely to 
result in a significant increase in the 
amount of nonproduct cost increases 
that can be passed through on such 
production, except with regard to de- 
preciation cost increases, which are 
discussed below. 

We believe it is reasonable to assume 
that the nonproduct cost increases ap- 
plicable to the remaining 67.5 percent 
of production that would be allowed to 
be passed through under these new 
regulations would be approximately 
0.25 cent per gallon. Under the current 
regulations, gas processors may 
passthrough up to 0.5 cent per gallon 
of nonproduct cost increases, as long 
as they substantiate such increase. 
Since OHA has granted exception 
relief for nonproduct cost increases 
greater than 1 cent per gallon, most of 
the gas processors that would benefit 
from these new regulations are those 
with nonproduct cost increases since 
May 15, 1973, of more than 0.5 cent 
per gallon but less than 1 cent per 
gallon. While some of these processors 
are probably near the exceptions 
threshold of 1 cent per gallon, it is rea- 
sonable to assume that others are sub- 
_ Stantially. lower and some may have 
incurred increased nenproduct costs 
below the previous 0.5-cent-per-galion 
regulatory ceiling. Thus, the conclu- 
sion that the average nonproduct cost 
price increase for 67.5 percent of gas 
plant production has been 0.75 cent 
per gallon—which is half way between 
what has been allowed by prior regula- 
tions and the threshold for exception 
relief—appears reasonable. This would 
result in a total estimated price in- 
crease for NGL products of $42 million 
per year. 

Depreciation cost passthroughs are 
limited by two factors noted elsewhere 
in this preamble. First: They may not 
be computed on a basis such that a re- 
duction in gas plant production would 
result in increased unit depreciation 
costs. Second: Depreciation cost in- 
creases may not be passed through by 
a gas plant operator who has already 
elected to use incentive prices under 
the prior regulations. Assuming that 
depreciation cost increases roughly 
parallel increases in other costs, we 
conclude that depreciation could 
result in increased costs averaging 
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about 0.14 cents per gallon for all nat- 
ural gas processors. 

The potential impact on NGL prod- 
uct prices of both these categories of 
increased nonproduct costs is estimat- 
ed to be about $78 million per year. 

Accordingly, based upon the infor- 
mation available, we have concluded 
that the impact of these amendments 
is not likely to be major within the 
meaning of Executive Order No. 12644 
on improving government regulations. 

The economic analysis is available 
for public inspection and copying at 
the DOE’s Freedom of Information 
Reading Room, Room 2107, 12th and 
Pennsylvania Avenue NW., Washing- 
ton, D.C. 


B. EFFECT OF AMENDMENTS ADOPTED UPON 
FUTURE AND OUTSTANDING EXCEPTION 
RELIEF 


As indicated in the June notice, a 
major purpose of this proceeding has 
been to obviate the necessity for gas 
processors to seek and obtain excep- 
tions relief on a routine and recurring 
basis from the prior $0.005 per gallon 
limitation upon the passthrough of 
nonproduct cost increases in NGL 
product prices. By deleting the prior 
ceiling limitation, and by providing a 
self-executing scheme for the defini- 
tion, calculation, and passthrough of 
allowable increased costs on a dollar- 
for-dollar basis, we intend that these 
amendments will generally supplant 
the prior exceptions system with re- 
spect to these costs. 

In large measure, these amendments 
are intended to maintain a general 
status quo with reference to the gas 
processing industry’s allowable cost 
passthroughs. However, some changes 
have been made, for reasons of policy 
generally set forth in this notice, and 
it is not our intention that either par- 
ticular firms or the industry generally 
should be considered to have any pre- 
scriptive rights or disabilities arising 
from their prior treatment in the ex- 
ceptions process. Of course, exceptions 
relief remains available for a firm that 
can show that the general regulations 
affect it so uniquely and/or adversely 
as to constitute a gross inequity or se- 
rious hardship, or where the regula- 
tions are operating to frustrate funda- 
mental national energy policies (see 
MAPCO, Inc., supra). However, a bare 
claim that these regulations may not, 
in some cases or with respect to some 
costs, be affording as much of a 
passthrough as prior exceptions deci- 
sions will not justify future exceptions 
relief, 

There are also a number of excep- 
tions decisions of this type presently 
outstanding. Inasmuch as the relief 
given in these cases is intended to be 
prospective in nature, and inasmuch as 
these amendments will now generally 
vitiate the basis for continuation of 
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this relief, firms presently receiving 
this relief will be notified in those 
cases where DOE proposes to termi- 
nate such relief effective on the effec- 
tive date of these amendments. In 
such cases, the firms involved will 
have an opportunity to respond before 
exception relief is terminated. 


C, FURTHER RULEMAKING ON OTHER 
ISSUES 


In the June 3 notice FEA also identi- 
fied, discussed, and sought comments 
concerning several other issues per- 
taining to the operation of subpart K 
which were not accompanied by specif- 
ic proposals, but which might merit 
further consideration in the context of 
a rulemaking proceeding. We are con- 
tinuing to review comments received 
in response to these issues, as well as 
comments directed at other issues not 
identified in the June 3 notice. We 
expect to issue in the future one or 
more notice(s) of proposed rulemaking 
containing specific proposals on many 
of the more significant issues. We are 
not adopting final rules on any of 
these issues now because we desire 
first to receive comments on specific 
proposals and alternatives. In addition 
any attempt to formulate additional 
rules in this proceeding would only 
further delay the issuance of rules 
which we can and should adopt now. 

The amendments adopted today 
may contain inadvertent omissions or 
unintended consequences. Therefore, 
either in connection with the next 
contemplated rulemaking, or by a sep- 
arate rulemaking issued at any time, 
we may propose or adopt further pro- 
visions or changes concerning the sub- 
jects addressed in today’s amend- 
ments. We reserve the right to make 
any such additional changes to sub- 
part K or any other relevant subpart 
necessary to perfect the purposes of 
these amendments, at any time and (if 
appropriate) with an effective date 
contemporaneous with that of today’s 
amendments. 


(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L. 
93-511, Pub. L. 94-99, Pub. L. 94-133, Pub. L. 
94-163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended, Pub. L. 94-332, Pub. L. 94-385, 
Pub. L. 95-70, Pub. L. 95-91; Energy Policy 
and Conservation Act, Pub. L. 94-163, as 
amended, Pub. L. 94-385, Pub. L. 95-70; 
Energy Conservation and Production Act, 
Pub. L. 94-385, as amended, Pub. L. 95-70, 
Pub. L. 95-91; Department of Energy Orga- 
nization Act, Pub. L. 95-91; Energy Organi- 
zation 11790, 39 FR 23185; Energy Organiza- 
tion 12009, 42 FR 46267.) 


In consideration of the foregoing, 
part 212, chapter II, of Title 10, Code 
of Federal Regulations is amended as 
set forth below, effective November 1, 
1978. 
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Issued in Washington, D.C., Septem- 
ber 14, 1978. 
Davin J. BARDIN, 
Administrator, Economic 
Regulatory Administration. 


1. Section 212.161 is amended to read 
as follows: 


§ 212.161 Applicability and relationship to 
other subparts. 


(a) Scope. This subpart applies to all 
sales of natural gas liquids and natural 
gas liquid products by all firms, includ- 
ing gas plant operators, producers of 
natural gas, natural gas royalty 
owners, and refiners, except that this 
subpart does not apply to sales by re- 
sellers or retailers subject to subpart F 
of this part. This subpart does not 
apply to sales of lease or plant conden- 
sate which is defined as crude oil 
under § 212.31. 

(b) Relationship to other subparts.— 
(1) Gas plant operators. Refiners that 
only refine liquid hydrocarbons from 
oil and gas field gases and do not 
refine crude oil shall determine their 
maximum lawful prices pursuant to 
this subpart K and are not also sub- 
ject to subpart E. 

(2) Crude oil refiners which are also 
gas plant operators.—(i) General. Re- 
finers that refine liquid hydrocarbons 
from oil and gas field gases, and also 
refine crude oil, shall determine their 
May 15, 1973, selling prices and in- 
creased product and processing costs 
for natural gas liquids and natura! gas 
liquid products produced in gas plants 
pursuant to this subpart, but shall de- 
termine their maximum lawful selling 
prices pursuant to subpart E. 

(ii) Calculation of increased product 
costs. Such refiners shall calculate the 
increased product costs of all natural 
gas liquids and the increased product 
costs attributable to natural gas liquid 
products pursuant to §§ 212.167 and 
212.168, and shall add the amount of 
increased product costs so determined 
to the amount of increased product 
costs incurred in each month of mea- 
surement and determined to be alioca- 
ble to the appropriate product catego- 
ry under the refiner’s cost allocation 
formulae of § 212.83(c)(1): Provided, 
That the amount of such increased 
product costs allocable to propane 
prices is limited pursuant to the provi- 
sions of § 212.168(c) and § 212.83(c)<1) 
Gi(F). 

(iii) Calculation of increased process- 
ing costs. Such refiners shall calculate 
increased processing costs attributabie 
to natural gas processing pursuant to 
§ 212.165, and shall add the amount of 
increased processing costs so deter- 
mined to the amount of increased non- 
product costs attributable to refinery 
operations incurred in each month of 
measurement and determined to be al- 
locable to prices charged for covered 
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products pursuant to the formulae in 


- §212.83(c). 


(iv) Calculation of increased market- 
ing costs. Such refiners shall calculate 


. allowable increased marketing . costs 


pursuant to § 212.83. 


2. Section 212.162 is amended by 
adding a definition of “Firm,” after 
the definition of “Cost of natural gas 
shrinkage” and before the definition 
of “First sale,” and by revising the 
definition of “Gas plant,” to read as 
follows: 


§ 212.162 Definitions. 


“Firm” means a parent and the con- 
solidated and unconsolidated entities 
dif any) which it directly or indirectly 
controls. 


“Gas plant” means a facility in 
which natural gas liquids are separat- 
ed from natural gas, or in which natu- 
ral gas liquids are fractionated or oth- 
erwise separated into natural gas 
liquid products, or both. For purposes 
of computing increased processing 
costs under § 212.165, and for purposes 
of determining the eligibility of pro- 
duction from a plant to receive the 
prices specified in § 212.164(e), a “gas 
plant” includes any natural gas or nat- 
ural gas liquid gathering facilities and 
the transportation lines (including 
compression _ stations) connecting 
these facilities to the actual physical 
plant at which the natural gas or nat- 
ural gas liquids are processed: Pro- 
vided, That natural gas gathering fa- 
cilities and related transportation lines 
shall be considered a part of a gas 
plant for these purposes only if the 
first seller of the natural gas liquids or 
natural gas liquid products produced 
in the plant has no beneficial interest 
in the residue gas from the plant. 


3. Section 212.165 is amended to read 
as follows: 


§ 212.165 Increased processing cosis. 


(a) Rule. Subiect to the limitations 
and requirements set forth in this sec- 
ticn, a firm may increase the first sale 
price of natural gas liquids and natu- 
ral gas liquid preducts which it sells to 
refiect, on a dollar-for-dollar basis, in- 
creased processing costs which it has 
incurred since the firm’s base quarter. 
For purposes of this section, the base 
quarter for any firm is that fiscal 
quarter which includes the month of 
May 1973, except that if the firm com- 
menced gas processing operations 
after May 1, 1973, the base quarter is 
the first full fiscal quarter of the firm 


after the the commencement of gas 
plant production. 

(b) Calculation of increased process- 
ing costs. (1) For any firm, processing 
costs with respect to any gas plant or 
plants for any current month are the 
total amount of allowable costs in- 
curred (or deemed under this section 
to, have been incurred) by that firm 
with respect to that gas plant 6r 
plants in that month, divided by the 
volume of natural gas liquids and nat- 
ural gas liquid products owned by the 
firm (after processing) and produced 
in that plant or plants in that month. 
Processing costs with respect to such 
plant or plants for the base quarter 
are the total amount of allowable costs 
incurred, or deemed to have been in- 
curred, by that firm with respect to 
such plant or plants in the base quar- 
ter, divided by the volume of natural 
gas liquids and natural gas liquid prod- 
ucts owned by the firm and produced 
in that plant or plants in the base 
quarter. Provided, That in calculating 
such processing costs, the rules herein- 
after set forth in this paragraph (b) 
and in paragraph (c) of this section 
shall be followed. Increased processing 
costs for any current month are the 
difference between processing costs 
for the current month and processing 
costs for the base quarter, mulitiplied 
by the volume of natural gas liquids 
and natural gas liquid products owned 
by the firm (after processing) and pro- 
duced in the current month in the 
plant or plants for which processing 
costs are being measured. Total in- 
creased processing costs are the net of 
increases in particular items of allowa- 
ble costs (including payments made or 
received under paragraph (c)(3) of this 
section), less decreases in other partic- 
ular items of allowable costs (includ- 
ing payments made or received under 
paragraph (c)(3) of this section). 

(2) Allowable costs. Allowable costs, 
for purposes of calculating processing 
costs and increased processing costs, 
are those costs defined below which 
are attributable to gas plant oper- 
ations: Provided, That no costs shall 
be included in any particular category 
of processing costs if they are included 
in any other category of processing 
costs, or are included in product costs 
or marketing costs. 

(i) Depreciation cost. Depreciation 
cost is the cost attributable to the de- 
preciation of gas plant facilities and 
equipment used for processing natural 
gas or natural gas liquids. Depreci- 
ation costs for any gas plant facility or 
equipment shall be calculated, for 
both the base quarter and the current 
month, on a total-units-of-production 
basis, i.e., by amortizing the original 
cost of the particular investment 
equaily over the total volume of natu- 
ral gas liquids and natural gas liquid 
products reasonably expected to be 
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produced from the facility or equip- 
ment, regardless of the volumes actu- 
ally produced or to be produced in the 
base quarter or in any current month. 
A firm claiming increased costs of de- 
preciation shall establish and main- 
tain records setting forth the data and 
analytical method by which base quar- 
ter and current month unit depreci- 
ation is calculated under these rules. A 
firm which purchases an existing fa- 
cility shall use the same unit depreci- 
ation costs for that facility as the 
seller used, and shall obtain a certifi- 
cation from the seller as to such unit 
depreciation costs prior to attributing 
any depreciation to the facility pur- 
chased. In no event may a firm or 
firms claim, in cumulative increased 
depreciation costs for a particular cap- 
ital asset, an aggregate amount of 
more than the total original dollar in- 
vestment in that capital asset (count- 
ing any improvements as part of the 
original investment), nor shall any 
firm be permitted to claim increased 
depreciation costs to the extent that 
the cost of the asset is deemed under 
these rules to have been attributable 
to production of natural gas liquids or 
natural gas liquid products prior to 
October 1, 1978. If a firm calculates 
plant fuel costs under paragraph 
(b(2ii(B) of this section, no depre- 
ciation costs shall be allowed for capi- 
tal investments which effect fuel con- 
servation. At any gas plant where the 
firm uses an adjusted May 15, 1973, 
first sale price pursuant to § 212.164 
(c), (ad), or (e), depreciation shall not 
constitute an allowable processing 
cost. A firm may elect, on a plant-by- 
plant basis and at the time of first seil- 
ing natural gas liquids or natural gas 
liquid products from that plant, to 
claim increased depreciation costs or 
to use the adjusted price under 
§ 212.164 (c), (d), or (e) (where permit- 
ted). A firm shall be bound by its elec- 
tion in all subsequent months. A firm 
utilizing the adjusted prices of 
§ 212.164 (c), (d), or (e) at any time 
prior to the effective date of this 
§ 212.165(b)(2)(i) shall be deemed to 
have elected such method for the 
plant or piants in question in lieu of 
claiming increased costs of depreci- 
ation. 

dii) Labor cost. Labor cost is the 
total amount of direct and indirect re- 
muneration or inducement for person- 
al services which are reasonably sub- 
ject to valuation for those. personnel 
employed at a gas plant or directly in- 
volved in gas plant operations, includ- 
ing that portion of the costs of any 
contract with an unrelated entity at- 
tributable to personnel other than em- 
ployees that perform such services. 
Labor costs shall not include costs of 
personal services provided by person- 
nel which own any portion of, or re- 
ceive any profits from, the firm in- 
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volved. (This exception does not in- 
clude personnel who own stock in the 
firm if it is a publicly held and public- 
ly controlied corporation or partici- 
pants in any type of profit sharing 
plan historically offered by the firm.) 
For purposes of this paragraph 
(b)(2)(ii), an “unrelated entity” is an 
entity which is not part of the firm 
and which has no equity interest in 
any gas plant or plants (or in the natu- 
ral gas liquids or natural gas liquid 
products produced therefrom) in 
which the firm has such an interest. 

(ii) Plant fuel cost.— (A) In general. 
Plant fuel cost is the total amount of 
cost for fueis utilized to operate a gas 
pliant. Except as provided in para- 
graph (b)(2)(iii(B) of this section, if 
and to the extent that natural gas pro- 
cessed at the plant is used for plant 
fuel, no costs attributable thereto 
shall be accounted for as processing 
costs, but may be accounted for as cost 
of natural gas shrinkage under 
§ 212.167. 

(B) Optional plant fuel incentive. 
For any plant, a firm may calculate in- 
creased ccsts of plant fuel in the fol- 


- lowing manner: Provided, That the 


firm shall neither claim depreciation 
costs associated with capital invest- 
ments which effect plant fuel conser- 
vation, nor use the cost of those in- 
vestments to qualify for the incentive 
price of § 212.164 (c)-(e) if it calculates 
increased plant fuel costs in such fash- 
ion: Multiply the base gas plant fuel 
usage by the gas plant input for the 
current month and by the amount 
which represents the difference be- 
tween average gas plant fuel cost rate 
in the current month and the average 


‘gas plant fuel cost rate in the base 


quarter where: 

“Average gas plant fuel cost rate’ 
means the weighted average cost of 
gas plant fuel per unit of energy uti- 
lized as fuel (e.g., dollars per million 
British Thermal Units (MMBtU) or 
dollars per thousand cubic feet 
(McF)). Where the plant fuel is natu- 
ral gas processed at the plant, the 
total dollar amount of gas plant fuel 
for any period is determined by multi- 
plying the volume of fuel by the sales 
price of the residue gas in that period. 
Where residue gas has been sold on a 
different basis in the current month 
than in the base quarter (e.g., MMBtU 
versus McF), base quarter costs shall 
be converted into the unit under 
which residue gas is sold in the cur- 
rent month. 

“Base gas plant fuel usage” means 
the amount of gas plant fuel, in units 
of energy (MMBtU or McF), used per 
McF or MMBtU of gas plant input 
during the base quarter. 

“Gas plant input” means the volume 
of raw natural gas processed at the gas 
plant during the period in question. 
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(iv) Maintenance cost. Maintenance 
cost is the dollar amount of costs at- 
tributable to normal gas plant mainte- 
nance and repair, including the cost of 
contract maintenance under contract 
with an unrelated entity. For purposes 
of this paragraph (b)(2\iv), the term 
“unrelated entity” has the meaning 
given that term in paragraph (b)(2)ii), 
of this section. 

(v) General and administrative 
costs. General and administrative costs 
are the ordinary and necessary ex- 
penses of management and adminis- 
tration (including overhead) attributa- 
ble to gas plant operations under gen- 
erally accepted accounting principles 
historically and consistently applied 
by the firm. Provided, That any such 
costs which are attributable to, or in- 
curred by, a corporate or other organi- 
zational administrative unit not direct- 
ly and exclusively involved with gas 
plant operations shall not be an al- 
lowable cost. Costs in this category in- 
clude legal and accounting fees and in- 
tergas plant transportation cost, but 
do not include costs of personal ser- 
vices provided by personnel which own 
any portion of, or receive any profits 
from, the firm involved. (This excep- 
tion does not include personnel who 
own stock in the firm if it is a publicly 
held and publicly controlled corpora- 
tion or participants in any type of 
profit-sharing plan historically offered 
by the firm.) 

(vi) Federal, State, and local tax cost. 
Federal, State, and local tax cost is the 
cost of Federal, State, and local prop- 
erty, excise, franchise, and other simi- 
lar taxes incurred with respect to gas 
plants or gas plant operations. Howev- 
er, the term does not include Federal, 
State, or local income taxes. The term 
also does not inciude production or 
severance taxes. 

(vii) Utility cost. Utility cost is the 
dollar amount of costs incurred for 
utilities necessary for the operation of 
@ gas plant. 

(viii) Interest cost. Interest cost is 
the dollar amount incurred for inter- 
est on the amount of money borrowed 
from an unrelated entity for the pur- 
pose of constructing, expanding, or op- 
erating a gas plant, or which is other- 
wise attributable (based on relative op- 
erating costs or investment costs) to 
gas plant operations. For purposes of 
this paragraph (b)(2)(viii), the term 
“unrelated entity” has the meaning 
given that term in paragraph (b)(2)(ii) 
of this section. 

(ix) Cost of operating materials and 
supplies. Operating materials and sup- 
plies cost is the cost of materials and 
supplies which are directly attributa- 
ble to gas plant operations. This cate- 
gory includes materials such as ab- 
sorption oil, process chemicals, and 
other industrial supplies which are not 
depreciable assets under generally ac-. 
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cepted accounting practices historical- 
ly and consistently applied by the 
firm. 

(3) Limitations on increased process- 
ing costs for new plants. Notwith- 
standing any other provision of this 
§ 212.165, if: (i) A firm had an interest 
in one or more gas plants (or in the 
production from one or more gas 
plants) which were operating in the 
base quarter, and if (ii) the firm sepa- 
rately calculates and aggregates in- 
creased processing costs for a gas plant 
or group of gas plants which were not 
in existence and operating in the base 
quarter, then, in calculating the in- 
creased processing costs for a new 


’ plant, the new plant’s base quarter 


processing costs shall be equal to the 
firm’s firmwide base period processing 
costs. If a particular volume of natural 
gas or natural gas liquids is currently 
being processed by another firm under 
a fee or cost-sharing arrangement, and 
such natural gas or natural gas liquids 
were being processed directly by the 
paying firm in the base quarter, base 
quarter processing costs for such natu- 
ral gas or natural gas liquids shall in- 
clude the costs of processing such nat- 
ural gas or natural gas liquids. 

(c) Accounting procedures for calcu- 
lating processing costs incurred by a 
firm.— (1) General. All processing 
costs shall be calculated in accordance 
with generally accepted accounting 
practices historically and consistently 
applied by the firm for certified 
annual financial statements filed by or 
on behalf of such firm with the Secu- 
rities and Exchange Commission or a 
comparable State regulatory agency 
(or if no certified financial statements 
are so filed, according to generally ac- 
cepted accounting practices historical- 
ly and consistently applied by the firm 
for certified annual financial reports 
prepared by an independent account- 
ing firm), except as otherwise provided 
in this section. No capital investments 
may be included in processing costs as 
expenses, but must be capitalized and 
depreciated as specified in the defini- 
‘tion of depreciation costs. 

(2) Extraordinary or irregular costs. 
Any item of cost which: (i) Is paid or 
incurred at greater than regular 
monthly intervals, or (ii) is paid or in- 
curred each month but in significantly 
different amounts independent of vari- 
ations in the amount of production 
shall be prorated or accrued over the 
appropriate period pursuant to gener- 
ally accepted accounting practices 
historically and consistently applied 
for purposes of calculating processing 
costs under this section. In selecting 
the appropriate period for either the 
current month or the base quarter the 
burden shall be on the firm to choose 
that period which accurately reflects 
the period to which the particular 
item of cost is attributable. A firm 
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shall maintain records setting forth 


the data and rationale under which 


the appropriate proration period is es- 
tablished, both for the base quarter 
and for any current month in which 
such extraordinary or irregular costs 
may be incurred. Costs in this catego- 
ry include, but are not limited to, 


er, if the total amount of all such ir- 
regular or extraordinary costs in- 
curred in any current month is less 
than $0.0025 per gallon, such costs 
need not be prorated. Notwithstanding 
any other provisions of this paragraph 
(cX2), costs which are not incurred at 
regular intervals, or which are in- 
curred in amounts which vary substan- 
tially from period to period, may not 
be accrued, but must be prorated sub- 
sequent to their incurrence. 

(3) Processing costs deemed incurred 
by a firm.—(i) General rule. Except as 
otherwise provided in this subpara- 
graph (3), a firm’s processing costs are 
only those costs attributable to gas 
plant operations, as defined in para- 
graph (bX2) of this section, which the 
firm actually incurs. A firm shall 
deduct from its processing costs, pur- 
suant to the following paragraphs 
(cX(3) Gi) and (iii) of this section, all or 
a portion of the amounts paid to it by 
other firms on account of the firm’s 
processing (including gathering) of 
natural gas or natural gas liquids for 
such other firms. Subparagraphs 
(3)¢ii) and 3¢iii) of this § 212.165(c)(3) 
apply to all firms that make or receive 
payments to or from another firm for 
the processing (including gathering) of 
natural gas or natural gas liquids, no 
matter how such payments are charac- 
terized. Firms that do no engage in 
any first sales (as defined in § 212.162) 
of natural gas liquids or natural gas 
liquid products are not required to ac- 
count for processing fee or other pay- 
ments made or received; however, if 
the other party or parties to such pay- 
ments engage in any first sales of nat- 
ural gas liquids or natural gas liquid 
products, such party or parties shall 
account for such payments as provided 
in this § 212.165(c)(3). 

ii) Apportionment of costs under gas 
plant operating agreements. Firms 
having an interest in the same gas 
plant (or in the production from the 
same gas plant) under.a general gas 
plant operating agreement in which 
the parties agree to share the costs of 
operating the gas plant, either directly 
or by reimbursement to the actual gas 
plant operator, shall be deemed to 
have incurred allowable processing 
costs in accordance with the firms’ ap- 
plicable written agreement for the 
sharing of costs. In the absence a writ- 
ten cost sharing agreement, such firms 
shall be deemed to have incurred a 
portion of the total allowable process- 


ing costs at that gas plant determined 
as follows. The ratio of the firm’s costs 
in the relevant period to total allowa- 
ble costs of operating the gas plant in 
the same period shall be equal to the 
ratio of the volume of the natural gas 
liquids and natural gas liquid products 
produced at the plant and owned by 
the firm in the relevant period to the 
total volume of the production at the 
plant during the same period. Each 
firm shall be jointly and severally re- 
sponsible for insuring that no more 
than the total amount of actual al- 
lowable costs (as defined in paragraph 
(b(2) of this section) attributable to 
the natural gas liquids and natural gas 
liquid products produced in the plant 
or plants are allocated among all rele- 
vant firms. Payments which reflect a 
direct reimbursement of processing 
costs under a basic gas plant operating 
agreement shall not be treated under 
§ 212.165(c)(3)iii) below, but shall be 
accounted for under this subpara- 
graph. Conversely, bona fide fee pay- 
ments made or received in return for 
processing of natural gas or natural 
gas liquids shall not be treated under 
this subparagraph, but shall be ac- 
counted for under § 212.165(c)(3)(iii) 
below. 

iii) Payment and receipt of cash or 
in-kind consideration for processing 
natural gas or natural gas liquids. 
Where a firm makes or receives a bona 
fide payment, whether in cash or in 
the form of an in-kind transfer of nat- 
ural gas liquids or natural gas liquid 
products, to or from another firm in 
return for the processing of natural 
gas liquids or natural gas liquid prod- 
ucts, the firm shall calculate increased 
processing costs incurred by it as fol- 
lows: 

(A) The firm making such payments 
shall add to its otherwise allowable 
processing costs (as defined in para- 
graph (b)(2) of this section), in both 
the current month and the base quar- 
ter, the amount of such payments 
made in the current month and the 
amount of such payments made in the 
base quarter, respectively. The firm . 
shall then derive its increased process- 
ing costs as provided in paragraph 
(b)(1) of this section. Where increased 
processing costs are aggregated under 
paragraph (c)(4) of this section on a 
basis such that there are no base quar- 
ter costs attributable to the natural 
gas liquids or natural gas liquid prod- 
ucts on account of which such pay- 
ments are made, base quarter process- 
ing costs for such natural gas liquids 
or natural gas liquid products shall be 
calculated under paragraph (b)(3) of 
this section in the same manner as for 
new plants. 

(B) The firm receiving such pay- 
ments shall deduct from its otherwise 
allowable processing costs (as defined 
in paragraph (b)(2) of this section), in 
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both the current month and the base 
quarter, the lesser of the amount of 
the payment received in the current 
month and the base quarter, respec- 
tively, or the amount of allowable pro- 
cessing costs attributable on 2 volu- 
metric basis to the natural gas liquids 
or natural gas liquid products pro- 
duced in the plant and owned by the 
paying firm after payment in the cur- 
rent month and the base quarter, re- 
spectively. The firm shall then derive 
its increased processing costs as pro- 
vided in paragraph (b)(1) of this sec- 
tion. Where increased processing costs 
are aggregated under paragraph (c)(4) 
of this section on a basis such that 
there are no base quarter costs attrib- 
utable to the natural gas liquids or 
natural gas liquid products on account 
of which such payments are made, 
base quarter processing costs for such 
natural gas liquids or natural gas 
liquid products shall be calculated 
under paragraph (b)<3) of this section 
in the same manner as for new plants. 
A firm shall value payments made in 
the form of in-kind transfers of natu- 
ral gas liquids or natural gas liquid 
products under this paragraph 
(c)(3)Ciii), by multiplying the number 
of gallons of the products paid or re- 
ceived by the firm’s applicable base 
period price for the natural gas liquids 
or natural gas liquid products. To 
value base quarter transfers the firm 
shall use its actual May 15, 1973, sell- 
ing price for the products transferred, 
and to value current period transfers 
the firm shall use the higher of its 
actual May 15, 1973, price of the appli- 
cable adjusted price of § 212.164. Once 
the transfers are vaiued a firm shall 
calculate its increased processing costs 
with respect to such in-kind payments 
in accordance with paragraphs 
(c)(3)Giii) (A) and (B) of this section. 

(4) Aggregation and allocation of in- 
creased processing costs. The provi- 
sions of § 212.168 (a), (b), (c) and (e), 
which provide for the exclusion of in- 
creased product costs attributable to 
ethane, the aggregation of increased 
product costs, the allocation of in- 
creased product costs to propane, and 
the allocation of increased product 
costs among classes of purchaser, shall 
also apply to increased processing 
costs. Increased processing costs at- 
tributable to particular products shall 
be aggregated on the same basis and 
allocated to the same products as are 
increased product costs. 

(d) Recovery of increased processing 
costs. Increased processing costs in- 
curred by a firm shail be available for 
recovery in sales by that firm of natu- 
ral gas liquids or natural gas liquid 
products in the current month, Pro- 
vided, That such increased processing 
costs are allocated as provided in para- 
graph (c)(4) of this section. Subject to 
the provisions of § 212.169, those in- 
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creased processing costs shall also be 
available for recovery in sales of natu- 
ral gas liquids and natural gas liquid 
products in months following the cur- 
rent month, provided that such costs 
are allocated as provided in paragraph 
(c)(4) of this section. 


§§ 212.166 and 212.167 [Renumbered as 
§§ 212.167 and 212.168] 


§§ 212.168-212.171 [Renumbered as 
212.170-212.173] 


4. Sections 212.166 and 212.167 are 
renumbered §§ 212.167 and 212.168 re- 
spectively. Sections 212.168, 212.169, 
212.170, and 212.171, are renumbered 
$6.212.170, 212,171, 212172, and 
212.173, respectively. 

5. A new § 212.166 is added, to read 
as follows: 


§ 212.166 Increased marketing costs. 


(a) Rule. Subject to the limitations 
and requirements of this section, a 
firm may increase the first sale price 
of natural gas liquids and natural gas 
liquid products to reflect, on a dollar- 
for-dollar basis, increased marketing 
costs which it has incurred in the sale 
of such products since the base period. 

(b) Calculation of increased market- 
ing costs. (1) For any firm, marketing 
costs for any current month are the 


total amount of allowable costs in-- 


curred by that firm in that month 
with respect to sales of natural gas liq- 
uids and natural gas liquid products in 
that month, divided by the total 
volume of those products sold by that 
irm in that month. Base period mar- 
keting costs are the total amount of al- 
lowable costs incurred by the firm in 
the base period with respect to sales of 
natural gas liquids and natural gas 


liquid products in the base period, di-. 


vided by the total volume of those 
products sold by the firm in the base 
period. In calculating current and base 
period marketing costs, a firm shall 
follow the rules hereinafter set forth 
in this paragraph (b) and in paragraph 
(c) of this section. Increased market- 
ing costs for any current month are 
the difference between marketing 
costs for the current month and mar- 
keting costs for the base period, multi- 
plied by the volume of natural gas liq- 
uids and natural gas liquid products 
sold by the firm in the current month. 
For purposes of this section the base 


period is the 9-month period beginning ‘ 


January 1, 1973, and ending Septem- 
ber 30, 1973, plus the result of adding 
the 3-month period beginning October 
1, 1972, and ending December 31, 1972, 
and the 3-month period beginning Oc- 
tober 1, 1973, and ending December 31, 
1973, and dividing that sum by 2. 

(2) Allowable costs. Allowable costs, 
for purpeses of calculating marketing 
costs and increased marketing costs, 
are costs which fall within the follow- 
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ing categories and which are attributa- 
ble, under generally accepted account- 
ing practices historically and consist- 
ently applied by the firm, to natural 
gas liquid and natural gas liquid prod- 
ucts sales operations. No costs shall be 
included in any particular category of 
marketing costs if they are included in 
any other category of marketing costs, 
or are included in product costs of pro- 
cessing costs. Common costs attributa- 
ble. both to sales operations and to gas 
plant operations shall be attributed 
solely to gas plant operations and 
treated as processing costs. 

(i) Labor cost. Labor cost is the total 
dollar amount of direct and indirect 
remuneration or inducement for per- 
sonal services, which are reasonably 
subject to valuation, for those person- 
nel employed by the firm and directly 
involved in the sales operations of nat- 
ural gas liquids and natural gas liquid 
products, except personal services pro- 
vided by personnel which own any 
portion of, or receive any profits from, 
the firm involved. (This exception 
does not include personnel who own 
stock in the firm if it is a public corpo- 
ration or participants in any type of 
profit sharing plan historically offered 
by the firm.) No amount treated as a 
maintenance cost may be allowed as a 
labor cost. 

ii) Utility cost. Utility cost is the 
doliar amount of costs incurred for 
utilities. 

(ili) Interest cost. Interest cost is the 
dollar amount of costs incurred for in- 
terest on borrowing from an unrelated 
entity to the extent that such borrow- 
ing is for the purpose of financing any 
of the marketing costs set forth in 
subdivisions (i)-(vii) of this paragraph 
(b)(2) (including costs of acquiring fa- 
cilities on which depreciation is al- 
lowable under paragraph (b)(2)(vi) of 
this section). 

(iv) Federal, State, and iocal tar cost. 
Federal, State, and local tax cost is the 
dollar amount of Federal, State, and 
local property, excise, franchise, and 
other similar taxes incurred which are 
associated with the sales operations of 
natural gas liquids and natural gas 
liquid products. Federal, State, and 
local income taxes are not includable 
in this amount. 

(v) Maintenance cost. Maintenance 
cost is the dollar amount of operating 
cost attributable to maintenance oper- 
ations which are associated with the 
sales operations of natural gas liquids 
and natural gas liquid products. Main- 
tenance cost increase includes the cost 
of contract maintenance. 

(vi) Depreciation cost. Depreciation 
cost is the cost attributable to the de- 
preciation of equipment, machinery, 
and facilities which are associated 
with the sales operations of natural 
gas liquids and natural gas liquid prod- 
ucts: Provided, That these costs are, 
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not otherwise covered by this section. 
If form 10-K is filed with the Securi- 
ties and Exchange Commission, or an 
analogous report is filed with a State 
regulatory agency, the amount com- 
puted for depreciation cost increase 
shall be consistent with the figures 
used in preparing form 10-K or the 
analogous report. Accounting proce- 
dures used to compute depreciation 
cost increase by firms which do not 
file such form or report, or on whose 
behalf such form or report is not filed, 
shall be generally accepted accounting 
practices historically and consistently 
applied by the firm concerned for cer- 
tified annual financial reports pre- 
pared by an independent accounting 
firm. No capital investments may be 
included in marketing costs as ex- 
penses, but all such investments must 
be capitalized and depreciated. 

(vii) Overhead cost. Overhead cost is 
the dollar amount of costs of rent of 
real property, postage, office supplies, 
normal gas losses, insurance, employ- 
ees’ uniforms, outside legal and ac- 
counting fees, and transportation costs 
directly attributable to the sales oper- 
ations of natural gas liquids and natu- 
ral gas liquid products and not includ- 
ed in the calculation of increased prod- 
uct or processing costs. These costs 
shall be computed according to gener- 
ally accepted accounting practices 
historically and consistently applied 
by the firm. Notwithstanding any- 
thing in this paragraph (b)(2)(vii) to 
the contrary, if a firm aggregates and 
allocates marketing costs on the basis 
of separate inventories as provided 
under paragraph (b)(3) of this section, 
the costs of transporting natural gas 
liquids or natural gas liquid products 
from a gas plant to the first separate 
inventory point shall be considered a 
cost attributable to that inventory. 

(3) Aggregation and allocation of in- 
creased marketing costs. A firm may 
ageregate and allocate increased mar- 
keting costs to its entire, undivided 
stock of natural gas liquids and natu- 
ral gas liquid products, or to that por- 
tion of total stock which constitutes a 
separate inventory at the point in the 
firm’s distribution system where the 
product first comes to rest beyond the 
gas plant, or to the separate products 
propane, butane, and natural gasoline, 
under generally accepted accounting 
practices historically and consistently 
applied by the firm. Where costs are 
attributable to more than one product 
and/or more than one inventory, a 
firm shall allocate them according to 
generally accepted accounting prac- 
tices to all of the products and/or in- 
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ventories to which they are attributa- 
ble. The provisions of § 212.168 (c) and 
(da), which apply to the allocation of 
increased product costs to propane, 
shall also apply to increased market- 
ing costs. Inventories not in existence 
in the base period shall have as their 
base period marketing costs the entire 
firm’s base period marketing costs for 
that product. ' 

(c) Recovery of increased marketing 
costs. A firm may recover increased 
marketing costs in sales of natural gas 
liquids and natural gas liquid products 
in the current month. Subject to the 
provisions of §212.169, a firm may also 
recover these costs in months follow- 
ing the current month, provided that 
such costs are aggregated and alio- 
cated as provided in paragraph (b) (3) 
of this section. 


§ 212.168 [Renumbered from § 212.167 and 
amended]. 


6. Section 212.168 (so renumbered 
from § 212.167 by amendment No. 5 
herein) is amended by deleting para- 
graph (f) in its entirety. 

7. A new § 212.169 is added, to read 
as follows: 


§ 212.169 Carry-forward of increased 
costs; corrections for overrecovery of 
increased costs. 


(a) Carry forward of increased costs. 
Subject to the requirements and limi- 
tations contained in this section, a 
firm may include in the prices of natu- 
ral gas liquids and natural gas liquid 
products the increased product, pro- 
cessing, and marketing costs which it 
has not previously recovered. In- 
creased processing and marketing 
costs incurred prior to October 1, 1978, 
shall not however be permitted to be 
recovered under this section. In- 
creased costs which a firm has not pre- 
viously recovered shall retain the ag- 
gregated or segregated character that 
they had as current increased costs 
under the applicable provisions of this 
subpart, and shall be allocated only to 
products distributed from the same 
center of aggregation. However, a firm 
that maintains separate inventories 
for caiculating increased marketing 
costs, and distributes products from a 
gas plant to a particular first inven- 
tory shall allocate to that inventory 
an amount of increased product and 
processing costs equal to the greater 
of: (1) An amount determined by mul- 

«tiplying current increased unit prod- 
uct and processing costs by the 
number of units distributed from the 
gas plant, or (2) the unit amount re- 
covered in sales from that gas plant to 


nonaffiliated purchasers multiplied by 
the number of units distributed from 
the gas plant. 

(b) Corrections for ovérrecovery of 
increased costs. If in any month a firm 
charges prices for natural gas liquids 
or natural gas liquid products that 
result in the recovery of an amount 
greater than the increased costs which 
it is allowed under this subpart, the 
firm shall subtract the excess amount 
recovered from its May 15, 1973, sell- 
ing prices for the product, cost centers 
and class of purchaser with respect to 
which such overrecoveries occurred, 
not later than the third month after 
the month in which it recovers the 
excess amount. A firm shall not deem 
any increased costs to have been over- 
allocated to propane except on an 
annual basis, as provided in 
§ 212.168 c), § 212.165(c)(4), and 
§ 212.166(b)(3). 


8. Section 212.172 (so renumbered 
from § 212.170 by amendment No. 5) is 
amended to read as follows: 


§ 212.172 Records required to be main- 
tained. 


Prices otherwise permitted to be 
charged pursuant to this subpart to re- 
flect increased product costs, increased 
processing costs, and increased mar- 
keting costs shall not be charged 
unless records adequate to demon- 
strate such increased product costs, in- 
creased processing costs, and increased 
marketing costs are maintained. The 
ERA will treat gas plant operators as 
responsible in the first instance for 
maintaining such records, without, 
however, relieving gas plant owners 
and other entities subject to these reg- 
ulations of the responsibility for com- 
pliance with these regulations. Where 
one or more gas plants are under 
common ownership, the records re- 
quired by this section may be kept in 
the ageregate for all of the gas plants 
concerned. 


9. Section 212.173 (so renumbered 
from § 212.171 by amendment No. 5 
herein) is amended to read as follows: 


§ 212.173 Certification requirements. 


(a) Certification to purchasers of 
natural gas liquids. Each seller of nat- 
ural gas liquids shall certify to each 
purchaser in a first sale transaction 
the per gallon increment included in 
the price charged to that purchaser 
which results from the use by the 
seller of an adjusted May 15, 1973, sell- 
ing price under § 212.164, in determin- 
ing the lawful price to that purchaser. 


{FR Doc. 78-26464 Filed 9-18-78; 11:30 am] 
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